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In t roduc t ion  

This e d i t i o n  covers t h e  s i x  month per iod  from 1 s t  January ,  1989 t o  30th 
June, 1989. The E d i t o r i a l  Committee is  pleased t o  be ab l e  t o  r epo r t  t h a t  it 
has been a b l e  t o  br ing  pub l i ca t i on  of t h e  Jou rna l  up t o  schedule  again.  
This r e s u l t s  mainly from Advocate V i c t o r i a  Ogier having joined the  s t a f f  of 
S t .  James' Chambers i n  May of t h i s  year .  She i s  now re spons ib l e  f o r  
c o l l a t i o n  of t h e  va r ious  con t r ibu t ions  t h a t  come i n  f o r  i n c l u s i o n  i n  t h e  
Journa l  and f o r  t he  p repa ra t i on  of case r epo r t s .  The E d i t o r i a l  Committee i s  
g r a t e f u l  t o  members of t he  j u d i c i a r y  and o t h e r s  who a s s i s t  i n  t h e  
p repa ra t i on  of t h i s  pub l i ca t i on .  

We a r e  publ i sh ing  i n  t h i s  e d i t i o n  a  paper on t h e  sub jec t  of l e g i s l a t i v e  
d r a f t i n g  i n  small  j u r i s d i c t i o n s  which was presen ted  a t  t h e  f i r s t  conference 
of Law O f f i c e r s  of small  Commonwealth j u r i s d i c t i o n s  i n  t h e  I s l e  of Man i n  
1983. We would l i k e  t o  f e e l  t h a t  i t  is  a  small  memorial t o  i t s  au thor  
Edmund Lenfestey who f o r  many years  served as  a  l e g i s l a t i v e  draf tsman i n  S t .  
James' Chambers before  undertaking t o u r s  of duty i n  s i m i l a r  pos t s  i n  F i j i  
and the  Turks and Caicos I s l ands .  Shor t ly  a f t e r  h i s  r e t u r n  t o  Guernsey i n  
1986 he became ill and d ied  a  year  l a t e r  a t  t h e  age of 57. 

It is  hoped t o  produce a  cumulative index and t a b l e s  of cases  and Orders i n  
Council t o  cover t h e  yea r s  1985 t o  1989. 

The o r i g i n a l  t e x t s  of l e g i s l a t i o n  and judgments t h a t  a r e  d iges t ed  a r e  
a v a i l a b l e  a t  t h e  Greffe .  

Whilst  ca re  has been taken i n  recording the  ma te r i a l  publ ished h e r e i n  no 
r e s p o n s i b i l i t y  i s  accepted i n  law f o r  t h e  con ten t s  of t h i s  i s s u e  o r  i t s  
accuracy. 

C i t a t i o n :  

References t o  t h i s  i s s u e  and f u t u r e  i s s u e s  w i l l  be c i t e d  us ing  t h e  f i g u r e  
and l e t t e r s  7 .GLJ followed by t h e  paragraph number. 

E d i t o r i a l  Committee 

H.M. Procureur  (de V. G. Carey, Esq., Q.C.), Advocate J .  N. van Leuven, 
Advocate V. C. Ogier ,  H.M. G r e f f i e r  (K. H. Tough, Esq.). 

Compiled by members of t h e  E d i t o r i a l  Committee and the  L e g i s l a t i v e  Draftsmen 
a t  S t .  James' Chambers from sources  inc lud ing  a l l  Orders i n  Council ,  
Ordinances, P r o j e t s  de Loi  and subord ina te  l e g i s l a t i o n  and s e l e c t e d  cases  
and o the r  r e l evan t  m a t e r i a l  which became a v a i l a b l e  during the  months January 
t o  June 1989. 

1 s t  December, 1989. 

Address of t he  E d i t o r i a l  Committee: 
S t .  James Chambers, 
GUERNSEY. 
Tel :  0481-23355: Fax: 0481-25439 
ISSN 0958-6377 



Ext rac t  from a l e t t e r  t o  t he  Reverend Matthew Gall ienne from h i s  
f a t h e r ,  Matthew Gal l ienne ,  t h e  Ecrivain.  

[We a r e  g r a t e f u l  t o  Mrs. May Morley of J e r sey  who has suppl ied  us  
wi th  t h i s  e x t r a c t  from t h e  Gal l ienne  family correspondence which 
she is  hoping t o  pub l i sh ] .  

Guernsey, February 1853 

"I w r i t e  t h i s  a t  t h e  Court while  the  b e l l  i s  being rung t o  c a l l  
t h e  hurrying lawyers t oge the r ,  and the  poor c l i e n t s  t o  hear  t h e i r  
doom. We a r e  warmed by a good f i r e  provided by Her Majesty the  
Queen and the  cour t  looks b r i g h t ,  f o r  the  Advocates a r e  wearing 
t h e i r  new black gowns f o r  t h e  f i r s t  time." (c . f .  Recuei l  
d'ordonnances Tome 111, p.276). 

J 
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ASSOCIATIONS 

1. Order i n  Counci l :  The Guernsey Southern A g r i c u l t u r a l  and H o r t i c u l t u r a l  
S o c i e t y  ( I n c o r p o r a t i o n )  (Guernsey) Law, 1988. - See 6.GLJ.12. 

R e g i s t e r e d  and i n  f o r c e  6.6.89. (No. X I 1  of 1989).  

2. Order i n  Counci l :  The Northern A g r i c u l t u r a l  and H o r t i c u l t u r a l  S o c i e t y  
( I n c o r p o r a t i o n )  (Guernsey) Law, 1988. - See 6.GLJ.13. 

R e g i s t e r e d  and i n  f o r c e  6.6.89. (No. X of 1989). 

3. Order i n  Counci l :  The West Uni ted  A g r i c u l t u r a l  and H o r t i c u l t u r a l  Soc ie ty  
( I n c o r p o r a t i o n )  (Guernsey)  Law, 1988. - See 6.GLJ.14. 

R e g i s t e r e d  and i n  f o r c e  6.6.89. (No. X I  of 1989).  

4. P r o j e t  d e  Loi :  The Guernsey S o c i e t y  f o r  t h e  Preven t ion  of C r u e l t y  t o  
Animals ( I n c o r p o r a t i o n )  (Guernsey) Law, 1989. - I n c o r p o r a t e s  and c o n f e r s  
l e g a l  p e r s o n a l i t y  upon t h e  s o c i e t y  c a l l e d  t h e  Guernsey S o c i e t y  f o r  t h e  
P r e v e n t i o n  of C r u e l t y  t o  Animals. 

Approved by t h e  S t a t e s  28.6.89. Awai t ing Royal Sanc t ion .  

BANKING, INSURANCE AND FINANCE INDUSTRIES 

Bank h o l i d a y s  

5. Ordinance: The Bank Hol idays  (Amendment) (Guernsey) Ordinance,  1989. - 
P r e s c r i b e s  an  a d d i t i o n a l  bank h o l i d a y  on 23rd May, 1989 ( t h e  o c c a s i o n  of t h e  
Queen 's  v i s i t ) .  

I n  f o r c e  29.3.89. (No. I11 of 1989) .  

Investment  b u s i n e s s  

6. Agreement: Agreement between H.M. Go-vernment and Yemen Arab Republ ic  f o r  

i t h e  Promotion and P r o t e c t i o n  of Inves tments .  

R e g i s t e r e d  6.6.89. 

Taxa t ion  of o f f s h o r e  i n s u r e r s  

i 7. Order i n  Counci l :  The Income Tax (Amendment) (Guernsey) Law, 1989. - See 
paragraph  50. 

BANKRUPTCY AND INSOLVENCY 

Bankruptcy a d j u d i c a t e d  i n  England - r e q u e s t  by High Court  f o r  o r d e r  f o r  
p r i v a t e  examina t ion  of l o c a l  w i t n e s s  - powers of Royal Court  

' A '  was t h e  t r u s t e e  of t h e  p r o p e r t y  of a  person d e c l a r e d  bankrupt  i n  
England. By an o r d e r  under s e c t i o n  122 of t h e  Bankruptcy Act 1914 t h e  High 
Court  r e q u e s t e d  t h e  Royal Court  t o  a c t  i n  a i d  of and be a u x i l i a r y  t o  t h e  
High Court  f o r  t h e  purpose  of examining a  p a r t n e r  i n  a  Guernsey f i r m  of 



accountan t s  i n  connec t ion  w i t h  t h e  a f f a i r s  of t h e  bankrupt .  The Deputy 
B a i l i f f  h e l d  t h a t  i t  would be a  wrong e x e r c i s e  of h i s  d i s c r e t i o n  t o  make a n  
o r d e r  f o r  p r i v a t e  examinat ion a g a i n s t  a  person who d i d  no t  consent  where t h e  
Uni ted Kingdom Revenue was t h e  l a r g e s t ,  i f  no t  t h e  s o l e ,  c r e d i t o r  i n  t h e  
bankruptcy.  On appea l  t o  t h e  Court  of Appeal, t h e  q u e s t i o n s  f o r  t h e  Court 
were,  f i r s t l y ,  whether t h e  Deputy B a i l i f f  was c o r r e c t  t o  regard  t h e  q u e s t i o n  
a s  one which c a l l e d  f o r  t h e  e x e r c i s e  of h i s  d i s c r e t i o n ;  s e c o n d l y ,  whether 
t h e  g e n e r a l  p r i n c i p l e  of p u b l i c  p o l i c y  t h a t  a  Court must r e f u s e  t o  e n t e r t a i n  
a n  a c t i o n  f o r  t h e  enforcement of a  f o r e i g n  revenue c la im would o v e r r i d e  t h e  
C o u r t ' s  power o r  d u t y  i n  such c i rcumstances ;  and,  t h i r d l y ,  whether s e c t i o n  
122 c o n f e r r e d  on t h e  Royal Court  t h e  j u r i s d i c t i o n ,  which it d i d  not  
o t h e r w i s e  have,  t o  make a n  o r d e r  f o r  t h e  p r i v a t e  examinat ion of a  t h i r d  
p a r t y  i n  r e l a t i o n  t o  t h e  a f f a i r s  of a  bankrupt .  

HELD 

1. S e c t i o n  122 of t h e  Bankruptcy Act 1914, which forms p a r t  of t h e  
domest ic  law of Guernsey,  imposes on t h e  c o u r t  t o  which a  r e q u e s t  f o r  
a i d  is  made a  d u t y ,  n o t  a  d i s c r e t i o n ,  t o  a c t  i n  a i d  of and be a u x i l i a r y  
t o  t h e  High Court  i n  t h e  absence of some compell ing r e a s o n  t o  t h e  
c o n t r a r y  . 

2. The p r i n c i p l e  recognised  by t h e  House of Lords i n  Government of I n d i a  
v. Tay lor  [I9551 AC 491, which s t a t e s  t h a t  Engl i sh  Cour t s  have no 
j u r i s d i c t i o n  t o  e n t e r t a i n  an a c t i o n  f o r  t h e  enforcement ,  e i t h e r  
d i r e c t l y  o r  i n d i r e c t l y ,  of a  p e n a l ,  revenue o r  o t h e r  p u b l i c  law of a  
f o r e i g n  s t a t e ,  is a p p l i c a b l e  i n  Guernsey and where t h a t  p r i n c i p l e  
a p p l i e s  i t  d e p r i v e s  t h e  Court of j u r i s d i c t i o n  t o  make an o r d e r  which 
w i l l  i n f r i n g e  it even i f  t h e  p a r t i e s  consent  t o  such j u r i s d i c t i o n  being 
e x e r c i s e d .  However, t h e r e  i s  no p l a c e  f o r  t h e  a p p l i c a t i o n  of t h e  r u l e  
of p u b l i c  p o l i c y  which formed t h e  b a s i s  f o r  t h a t  d e c i s i o n  i n  
c i rcumstances  where a  r e q u e s t  f o r  a s s i s t a n c e  has  been made under a n  
o r d e r  i n  a i d .  The q u e s t i o n  whether o r  n o t  an o r d e r  i n  a i d  should be 
made i s  one f o r  t h e  d i s c r e t i o n  of t h e  r e q u e s t i n g  c o u r t :  t h e  du ty  of t h e  
r e c i p i e n t  c o u r t  i s  t o  g i v e  e f f e c t  t o  t h e  r e q u e s t .  

3 .  The e f f e c t  of t h e  second l imb of s e c t i o n  122 was t o  c o n f e r  on t h e  Royal 
Court t h e  same powers a s  t h e  High Court  would have i n  r e l a t i o n  t o  a  
pe rson  who could  be  s e r v e d  w i t h i n  i t s  j u r i s d i c t i o n .  A s  t h e  High Court  
had power by v i r t u e  of s e c t i o n  25(1)  of t h e  1914 Act t o  summon any 
person  whom it deemed capab le  of g i v i n g  i n f o r m a t i o n  r e s p e c t i n g  t h e  
d e b t o r ,  h i s  d e a l i n g s  o r  property,  and t o  r e q u i r e  him t o  produce any 
documents i n  h i s  custody o r  power r e l a t i n g  t o  t h e  d e b t o r ,  h i s  d e a l i n g s  
o r  p r o p e r t y ,  t h e  Royal Court  had j u r i s d i c t i o n  by v i r t u e  of s e c t i o n  122 
t o  o r d e r  t h e  p r i v a t e  examinat ion r e q u e s t e d .  

The appea l  would be a l lowed and t h e  m a t t e r  r e m i t t e d  t o  t h e  Royal Court  w i t h  
a  d i r e c t i o n  t o  g i v e  e f f e c t  t o  t h e  o r d e r  f o r  a i d .  

[ I n  Re Tucker (A Bankrupt)  - Court  of Appeal 6.2.891. 

BROADCASTING 

9.  R e s o l u t i o n  of t h e  S t a t e s  of 28.6.89: D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  t o  p r o h i b i t  t h e  manufacture ,  s a l e ,  p o s s e s s i o n  and i m p o r t a t i o n  of 
d i s r u p t i v e  w i r e l e s s  t e l e g r a p h y  a p p a r a t u s  s o  a s  t o  minimise i n t e r f e r e n c e  w i t h  
r a d i o  communications and a i r  waves. 



BUILDING 

Bornements 

10. P r o j e t  de Loi :  The Bornements ( ~ o d i f i c a t i o n )  (Guernsey) Law, 1989. - Amends 
t h e  "Ordonnance a y a n t  r a p p o r t  3 l a  C o n s t r u c t i o n  de Maisons, S a l l e s  Pub l iques  
e t  Bs t iments ,  e t  au Tracement de Routes e t  Chemins" of 25.4.31, a s  amended. 
Hencefor th ,  b u i l d i n g s  may n o t  be e r e c t e d  w i t h i n  9  met res  ( p r e v i o u s l y  30 
f e e t )  of a  p u b l i c  road w i t h o u t  a  p e r m i t ;  f i n e s  a r e  i n c r e a s e d ;  a p p l i c a t i o n s  
f o r  bornements must be accompanied by a  f e e  p r e s c r i b e d  by t h e  Douzaine no t  
exceeding £15; a p p l i c a t i o n s  f o r  b u i l d i n g  w i t h i n  1.5 met res  of a  road must be 
r e f e r r e d  t o  t h e  P u b l i c  Thoroughfares  Committee; and t h e  r i g h t  of appea l  t o  
t h e  Royal Court  i s  extended t o  a l l  r e f u s a l s  t o  g r a n t  bornements. 

Approved by t h e  S t a t e s  28.6.89. Awaiting Royal Sanc t ion .  

CLAMEUR DE HARO 

11. Personal property - possession already lost - authority of records of 
previous registered Clameurs 

'A '  r a i s e d  t h e  Clameur de Haro a t  c e r t a i n  premises  a l l e g i n g  t r e s p a s s  a g a i n s t  
and t h e f t  of d r u g s ,  equipment and o t h e r  p e r s o n a l t y .  The B a i l i f f  r e f u s e d  t o  
endorse  t h e  d e c l a r a t i o n  on t h e  ground t h a t ,  a s  i n  a  p r e v i o u s  Clameur r a i s e d  
by 'A' and a d j u d i c a t e d  on by t h e  Court  of Appeal ( s e e  l.GLJ.60) (whose 
judgment was subsequen t ly  confirmed by t h e  P r i v y  C o u n c i l ) ,  'A '  had a l r e a d y  
l o s t  p o s s e s s i o n  of t h e  p r o p e r t y  s u b j e c t  of t h e  a l l e g a t i o n s  and t h e r e f o r e  t h e  
Clameur de Haro was no t  t h e  a p p r o p r i a t e  remedy. ' A '  appea led  t o  t h e  Court 
of Appeal, a l l e g i n g  ( i n t e r  a l i a )  t h a t  t h e  p r e s e n t  Clameur d i f f e r e d  from t h e  
p r e v i o u s  one i n  t h a t  it  r e l a t e d  on ly  t o  p e r s o n a l t y ,  c i t i n g  a  number of 
Clameurs r e g i s t e r e d  s i n c e  t h e  Second World War and recorded i n  t h e  Clameur 
Book. 

HELD, a s  t o  t h e  q u e s t i o n  whether  Clameur could  be used i n  r e l a t i o n  t o  
moveables on ly ,  t h e  a u t h o r i t i e s  produced by ' A '  were themselves  c o n f l i c t i n g .  
However, even i f  ' A '  were c o r r e c t  t h a t  Clameur was capab le  of l e g i t i m a t e l y  
being used i n  connec t ion  w i t h  p e r s o n a l t y ,  t h e  p r e s e n t  Clameur had been 
improper ly  r a i s e d  because ' A '  had a l r e a d y  l o s t  p o s s e s s i o n  of t h e  p e r s o n a l t y  
i n  q u e s t i o n .  The whole e s s e n c e  of t h e  ve ry  s p e c i a l  e x t r a - c u r i a l  remedy of 
t h e  Clameur de Haro was t h a t  t h e r e  was some imminent p e r i l  which j u s t i f i e d  
t h e  i m p o s i t i o n  of an  immediate r e s t r a i n t  on t h e  a c t i v i t i e s  of t h e  de fendan t .  
Such a  j u s t i f i c a t i o n  was no t  p r e s e n t  where p o s s e s s i o n  had been l o s t .  

With regard  t o  t h e  c i t a t i o n s  from t h e  Clameur Book, i t  was apparen t  t h a t  
p r e v i o u s  d e c l a r a t i o n s  had been r e g i s t e r e d  v i r t u a l l y  a u t o m a t i c a l l y  wi thou t  
d e t a i l e d  c o n s i d e r a t i o n  of t h e i r  m e r i t s ,  which p r a c t i c e  was n o t  d i s c o n t i n u e d  
u n t i l  t h e  d e c i s i o n  of t h e  Deputy B a i l i f f  i n  t h e  aforement ioned Clameur 
r a i s e d  by ' A ' .  There were numerous c a s e s  i n  t h e  Clameur Book many of which 
d e p a r t e d  from t h e  o l d  t r a d i t i o n s  and r u l e s  a s  l a i d  down i n  t h e  a u t h o r i t i e s  
and which were never  t e s t e d  i n  subsequent  proceedings  and they  could  no t  
t h e r e f o r e  be regarded  a s  v a l i d  p receden ts .  The a p p e a l  would be dismissed.  

[ I n  r e  K i r k ' s  Clameur d e  Haro (No. 2) - Court of Appeal 13.4.881. 



COMPANIES 

Applications for change of name 

1 2 .  Order of t h e  Royal Court :  The Companies ( A p p l i c a t i o n s  f o r  change of name) 
Procedure  Rules ,  1989. - See paragraph  61. 

CONSTITUTIONAL LAW 

13. Order i n  Counci l :  The Reform (Amendment No. 2 )  ( ~ u e r n s e y )  Law, 1988. - See 
6.GLJ.47. 

R e g i s t e r e d  and i n  f o r c e  14.2.89. (No. X I V  of 1988).  

COURTS 

Juvenile Court 

14. Order i n  Counci l :  The J u v e n i l e  Court  (Guernsey) Law, 1989. - See 6.GLJ.57. 

R e g i s t e r e d  18.4.89. I n  f o r c e  on a  day t o  be appo in ted .  (No. V I I I  of 1989). 

CRIMINAL LAW AND PROCEDURE 

15. Appeals - appeal from Magistrate's Court - notice of appeal - nomination 
of address for service 

' A '  appea led  a g a i n s t  h i s  c o n v i c t i o n  i n  t h e  M a g i s t r a t e ' s  Court  of a s s a u l t .  
The n o t i c e  of a p p e a l  was recorded  and ' A '  was o rdered  t o  be remanded i n  
custody pending h i s  appea l .  He subsequen t ly  a p p l i e d  s u c c e s f u l l y  f o r  open 
remand pending a p p e a l  on c o n d i t i o n  t h a t  he  d i d  not  l e a v e  t h e  i s l a n d .  A 
f u r t h e r  a p p l i c a t i o n  f o r  pe rmiss ion  t o  l e a v e  t h e  i s l a n d  between c e r t a i n  d a t e s  
was g r a n t e d ,  ' A '  hav ing  been r e q u i r e d  t o  g i v e  an a d d r e s s  f o r  s e r v i c e  i n  
Guernsey. S h o r t l y  b e f o r e  t h e  day appo in ted  f o r  t h e  h e a r i n g  of t h e  appea l  
t h e  necessa ry  documents were l e f t  a t  t h e  a d d r e s s  g iven  and t h e  summons 
marked w i t h  an ' A '  c e r t i f i c a t e  of s e r v i c e .  ' A ' s  appea l  was d i smissed  i n  h i s  
absence.  ' A '  p e t i t i o n e d  t h e  Royal Court ,  a l l e g i n g  ( i n t e r  a l i a )  t h a t  he  had 
n o t  been aware t h a t  h i s  appea l  had been s e t  down f o r  hear ing .  H i s  p e t i t i o n  
was d i smissed  f o r  want of p r o s e c u t i o n  and he appealed t o  t h e  P r i v y  Counci l  
where t h e  q u e s t i o n  a t  i s s u e  was t h e  c o n s t r u c t i o n  of s e c t i o n  4 ( 2 ) ( i )  of t h e  
P o l i c e  Court Appeals Law, 1939. ' A '  contended t h a t  t h e  wording of t h a t  
s e c t i o n ,  v i z .  - 

I I ( 2 )  The P o l i c e  Court  s h a l l  n o t  g i v e  such a  d i r e c t i o n  a s  is 
mentioned i n  s e c t i o n  3 of t h i s  Law [ t h a t  t h e r e  was a  q u e s t i o n  of law o r  
of n ixed  law and f a c t  which it would be proper  and d e s i r a b l e  t o  have 
decided by t h e  A p p e l l a t e  Cour t ]  nor  s h a l l  t h e  g i v i n g  of n o t i c e  of 
appea l  be e f f e c t u a l  o r  be recorded u n l e s s  and u n t i l  t h e  person app ly ing  
f o r  t h e  g i v i n g  of such a  d i r e c t i o n  o r  g i v i n g  n o t i c e  of appea l  has  - 

( i )  i f  s o  r e q u i r e d  by t h e  P o l i c e  Cour t ,  e l e c t e d  and named 
a n  a d d r e s s  i n  t h i s  I s l a n d  a t  which summonses and 
n o t i c e s  r e s p e c t i n g  such  appea l  may be v a l i d l y  se rved  
on him; " 



rendered h i s  nominat ion of an  a d d r e s s  f o r  s e r v i c e  i n e f f e c t i v e  because i t  had 
been made a f t e r  h i s  n o t i c e  of a p p e a l  had been g iven  and recorded and n o t  i n  
compliance wi th  s e c t i o n  4 ( 2 ) ( i ) .  Accord ing ly ,  t h e  summons should have been 
se rved  p e r s o n a l l y  on him and s e r v i c e  was i n v a l i d .  

HELD, t h a t  t h e  p roper  i n t e r p r e t a t i o n  of s e c t i o n  4 ( 2 )  was n o t ,  a s  ' A v  
contended,  t h a t  none of t h e  requ i rements  i n  pa ragraphs  ( i ) ,  ( i i )  and ( i i i )  
(pa ragraphs  ( i i )  and ( i i i )  d e a l  w i t h  s e c u r i t y  f o r  c o s t s ,  b ind ing  over  t o  
remain i n  t h e  I s l a n d ,  a t t e n d a n c e  b e f o r e  t h e  a p p e l l a t e  c o u r t  and i n t e r f e r e n c e  
w i t h  w i t n e s s e s )  could  v a l i d l y  be c a r r i e d  ou t  a f t e r  n o t i c e  of appea l  had been 
recorded and become e f f e c t u a l :  such an i n t e r p r e t a t i o n  was unreasonab ly  
r e s t r i c t i v e  of t h e  l i b e r t y  of a p p e l l a n t s  pending a p p e a l  because t h e  
M a g i s t r a t e ' s  Court  would be unab le  t o  impose any of t h e  requ i rements  a s  a  
c o n d i t i o n  f o r  r e l e a s e  g r a n t e d  subsequent  t o  t h e  n o t i c e  of a p p e a l .  The 
p r e f e r a b l e  i n t e r p r e t a t i o n  was t h a t  t h e  words "be e f f e c t u a l "  i n  s e c t i o n  4  
must be t a k e n  t o  mean "be o r  remain e f f e c t u a l "  and n o t  "become e f f e c t u a l " .  
Accordingly ,  t h e  M a g i s t r a t e  was a b l e  p r o p e r l y  t o  g r a n t  ' A ' s  a p p l i c a t i o n  t o  
l e a v e  t h e  i s l a n d  s u b j e c t  t o  t h e  nominat ion of an  a d d r e s s  f o r  s e r v i c e ;  h i s  
f u l f i l m e n t  of t h a t  requirement  had t h e  e f f e c t  t h a t  h i s  n o t i c e  of appea l  
remained v a l i d ;  and,  h i s  e l e c t i o n  be ing  v a l i d ,  s e r v i c e  had v a l i d l y  been 
e f f e c t e d .  The a p p e a l  would be d i smissed .  

[Sher ry  v. R. - P r i v y  Counci l  Appeal No. 3  of 1987 (20.2.89);  [I9891 1 WLR 
3411. 

16. Appeals - appeal to Court of Appeal - bail pending appeal - recognizances 
Order of t h e  Royal Court :  The Court  of Appeal (Cr imina l  D i v i s i o n )  
(Amendment) (Guernsey) Rules ,  1989. - Amend t h e  p r i n c i p a l  Rules  of 1964 s o  
a s  t o  p rov ide  f o r  recognizances  e n t e r e d  i n t o  by an  a p p e l l a n t  admi t t ed  t o  
b a i l  t o  be t a k e n  b e f o r e  t h e  R e g i s t r a r  of t h e  Court .  

I n  f o r c e  26.1.89. (Order  No. V of 1989),  

17. Appeals - appeal to Court of Appeal - powers of court 

'AA '  appea led  a g a i n s t  t h e i r  c o n v i c t i o n s  by t h e  Royal Court on t h e  grounds,  
i n t e r  a l i a ,  t h a t  t h e  c o n v i c t i o n s  were a g a i n s t  t h e  weight of t h e  evidence and 
t h a t  t h e  v e r d i c t s  were u n s a f e  and u n s a t i s f a c t o r y .  Giving l e a v e  t o  amend t h e  
grounds of appea l  t o  conform w i t h  t h e  wording of A r t i c l e  25(1)  of t h e  Court 
of Appeal (Guernsey) Law, 1961, t h e  Court of Appeal reviewed t h e  E n g l i s h  
a u t h o r i t i e s  b e f o r e  and a f t e r  t h e  Cr imina l  Appeal Act 1968 which i n t r o d u c e d  
i n t o  E n g l i s h  law a  ground ( n o t  con ta ined  i n  A r t i c l e  2 5 ( 1 ) )  t h a t  t h e  v e r d i c t  
shou ld  be s e t  a s i d e  because it  is "unsafe  o r  u n s a t i s f a c t o r y " .  That t e s t  
gave a  wide power t o  t h e  Court of Appeal t o  quash a  c o n v i c t i o n  because t h a t  
Court  had doubt a s  t o  i t s  p r o p r i e t y .  However, t h e  p o s i t i o n  p r i o r  t o  1968, 
which remained t h e  p o s i t i o n  i n  Guernsey, was t h a t  an appea l  should  only  be 
allowed i f  t h e  v e r d i c t  was unreasonab le  o r  could  no t  be suppor ted  having 
r e g a r d  t o  t h e  ev idence  o r  shou ld  be s e t  a s i d e  on t h e  ground of a  wrong 
decisi .on of law o r  t h a t  t h e r e  was a  m i s c a r r i a g e  of j u s t i c e .  Under t h a t  
t e s t ,  t h e  E n g l i s h  a u t h o r i t i e s  demons t ra ted ,  i t  was no t  s u f f i c e n t  t o  a l l e g e  
t h a t  a  v e r d i c t  was a g a i n s t  t h e  weight  of ev idence  nor  s u f f i c e n t  t o  show t h a t  
a  c a s e  was a  ve ry  weak one o r  t h a t  t h e  appea l  c o u r t  f e l t  some doubt a s  t o  
t h e  c o r r e c t n e s s  of a  v e r d i c t :  a  v e r d i c t  would on ly  be s e t  a s i d e  i n  t h e  r a r e  
c a s e s  where a  v e r d i c t  was obv ious ly  and p a l p a b l y  wrong. 

[Law O f f i c e r s  of t h e  Crown v. Ogier  and Le Noury - Court  of Appeal 6.4.891. 
(See a l s o  pa ragraphs  20 and 25).  



Criminal Justice Act. 1967 

18. Uni ted Kingdom S t a t u t o r y  Ins t rument :  The Criminal  J u s t i c e  Act 1987 
(Guernsey) Order ,  1989. - Extends t o  Guernsey, Alderney and Sark f o r  a  
p e r i o d  of two y e a r s  t h e  p r o v i s i o n s  of s e c t i o n  2  of t h e  Cr imina l  J u s t i c e  Act,  
1987 t h u s  e n a b l i n g  t h e  D i r e c t o r  of t h e  S e r i o u s  Fraud O f f i c e  ( t h r o u g h  H.M. 
P rocureur )  t o  o b t a i n  r e l e v a n t  i n f o r m a t i o n  from persons  under i n v e s t i g a t i o n  
i n  Guernsey. 

I n  f o r c e  18.5.89. (U.K. S . I .  No. 674 of 1989).  

Day training centre 

19. Order i n  Counci l :  The Cr imina l  J u s t i c e  ( ~ a y  T r a i n i n g  c e n t r e )  ( ~ u e r n s e ~ )  
Law, 1988. - See 6.GLJ.62. 

R e g i s t e r e d  14.3.89. I n  f o r c e  on a  day t o  be appointed.  (No. I of 1989).  

20. Indictment - whether bad for duplicity - conduct intended to pervert the 
course of iustice 

On an appea l  from c o n v i c t i o n s  of "doing a c t s  t e n d i n g  and i n t e n d e d  t o  p e r v e r t  
t h e  c o u r s e  of p u b l i c  j u s t i c e "  ' A '  contended,  i n t e r  a l i a ,  t h a t  t h e  ind ic tment  
was bad f o r  d u p l i c i t y  i n  t h a t  it  r e f e r r e d  t o  s e v e r a l  "ac t s"  and d i d  not  
s p e c i f y  which a c t s  had a  tendency t o  p e r v e r t  t h e  course  of p u b l i c  j u s t i c e  
nor which w i t n e s s e s  were i n t e r f e r e d  wi th .  The Court of Appeal HELD, 
a l l o w i n g  t h e  a p p e a l  on o t h e r  grounds,  t h a t  t h e r e  was no m e r i t  i n  ' A ' s  
argument. Conduct in tended  t o  p e r v e r t  t h e  course  of j u s t i c e ,  and having 
such a  tendency,  may i n v o l v e  more t h a n  one person.  The Court  was s a t i s f i e d  
t h a t  no p r e j u d i c e  t o  t h e  accused could  a r i s e  from t h e  a c t s  complained of 
being covered by a  s i n g l e  coun t ;  o r  from t h e  f a i l u r e  of t h e  p r o s e c u t i o n  t o  
name w i t n e s s e s ,  o r  t o  s p e c i f y  and charge i n  s e p a r a t e  counts  t h o s e  who were 
n o t  t o  a t t e n d  a s  d i s t i n c t  from t h o s e  who might be persuaded t o  g i v e  f a l s e  
evidence.  

[Law O f f i c e r s  of the  Crown v. Ogier and Le Noury - Court  of Appeal 6.4.891. 
(See a l s o  pa ragraphs  17 and 25).  

Juvenile Court 

21. Order i n  Counci l :  The J u v e n i l e  Court  ( ~ u e r n s e ~ )  Law, 1989. - See paragraph 
14. 

Misuse of drues - drue traffickine 
22. Order i n  Counci l :  The Drug T r a f f i c k i n g  Offences  ( B a i l i w i c k  of Guernsey) 

Law, 1988. - See 6.GLJ.72. 

R e g i s t e r e d  31.1.89. (No. X I 1  of 1988).  I n  f o r c e  1.4.89: The Drug 
T r a f f i c k i n g  Offences  ( B a i l i w i c k  of Guernsey) Law, 1988 (Commencement) 
Ordinance,  1989. (No. I1 of 1989).  

23. Order of t h e  Royal Court :  The Drug T r a f f i c k i n g  Offences  (Procedure )  Rules ,  
1989. - Make p r o v i s i o n  f o r  t h e  p rocedures  t o  be fol lowed i n  making 
a p p l i c a t i o n s  under t h e  1988 Law ( s e e  paragraph 22) i n c l u d i n g  documents t o  be 
se rved  and t h e  modes of s e r v i c e  t h e r e o f ,  r e l e v a n t  t ime l i m i t s  and t h e  
c o n t e n t s  of a p p l i c a t i o n s .  

I n  f o r c e  3.4.89. (Order of t h e  Royal Court  No. I11 of 1989) .  



Obscene ~ u b l i c a t i o n s  

24. P r o j e t  de Loi :  The Obscene P u b l i c a t i o n s  (Amendment) ( B a i l i w i c k  of Guernsey) 
Law, 1989. - See 6.GLJ.74. 

Approved by t h e  S t a t e s  26.1.89. Awaiting Royal Sanc t ion .  

25. P e r v e r t i n g  t h e  c o u r s e  of j u s t i c e  - o f f e r i n g  t o  a r r a n g e  non-at tendance of 
p r o s e c u t i o n  w i t n e s s e s  - whether  s u f f i c i e n t  t o  c o n s t i t u t e  o f f e n c e  

' A ' ,  t h e  complainant  i n  a  c a s e  of a l l e g e d  a s s a u l t ,  o f f e r e d  t o  drop t h e  
charges  upon payment of a  c e r t a i n  sum. P a r t  of t h a t  sum was handed t o  ' B ' ,  
r e c e i v i n g  i t  on beha l f  o f  ' A ' ,  by t h e  a l l e g e d  a s s a i l a n t .  ' A '  and ' B '  were 
conv ic ted  by t h e  Royal Court  on an  ind ic tment  charg ing  them w i t h  "doing a c t s  
t e n d i n g  and i n t e n d e d  t o  p e r v e r t  t h e  c o u r s e  of p u b l i c  j u s t i c e " .  ' A '  and ' B '  
appealed on t h e  ground, i n t e r  a l i a ,  t h a t  o f f e r i n g  t o  a r r a n g e  was no t  an a c t  
c a p a b l e  i n  i t s e l f  of p e r v e r t i n g  t h e  course  of p u b l i c  j u s t i c e  wi thou t  
something more. HELD by t h e  Court  of Appeal, q u o t i n g  ( i n t e r  a l i a )  Lord Lane 
C . J .  i n  R. v.  Murray [I9821 2  AER 225, t h a t  t h e  Court must f i r s t  d e c i d e  
whether t h e  de fendan t  had t h e  i n t e n t i o n  t o  p e r v e r t  t h e  course  of j u s t i c e  and 
t h e n  whether  t h e r e  was ev idence  t h a t  what he  d i d  had a  tendency t o  have t h a t  
e f f e c t ,  t h a t  i s  t o  s a y ,  t h a t  he  had done enough f o r  t h e r e  t o  be a  r i s k ,  
wi thou t  f u r t h e r  a c t i o n  by him, t h a t  i n j u s t i c e  would r e s u l t .  I n  t h e  p r e s e n t  
c a s e ,  t h e  a c t  complained of was t h e  o f f e r  and was no t  s u f f i c i e n t  wi thou t  
more t o  c o n s t i t u t e  t h e  s u b s t a n t i v e  o f f e n c e  charged a l t h o u g h ,  i f  ' A '  and ' B '  
had been charged w i t h  i n c i t e m e n t ,  t h e  ind ic tment  would have been p r o p e r l y  
drawn. The a p p e a l  would be a l lowed.  

[Law O f f i c e r s  of t h e  Crown v. Ogier  and Le Noury - Court  of Appeal 6.4.891. 
(See a l s o  pa ragraphs  17 and 20) .  

P o l i c e  - r e l a t e d  o f f e n c e s  

26. P r o j e t  de Loi :  The P o l i c e  Of fences  ( B a i l i w i c k  of Guernsey) Law, 1989. - 
C r e a t e s  o f f e n c e s  of w a s t i n g  p o l i c e  t ime  by making f a l s e  r e p o r t s  of o f f e n c e s  
o r  o t h e r  m a t t e r s  t o  an  o f f i c e r  of p o l i c e ,  of impersona t ing  an o f f i c e r  of 
p o l i c e  and of be ing  i n  un lawfu l  p o s s e s s i o n  of any i t e m  of p o l i c e  uniform. 
Appl ies  throughout  t h e  B a i l i w i c k .  

Approved by t h e  S t a t e s  29.3.89. Awai t ing Royal Sanc t ion .  

Pos t  Off ice - o f f e n c e s  

27. R e s o l u t i o n  of t h e  S t a t e s  of 23.2.89: s e e  pa ragraph  58. 

Sentence - v o u t h  cus todv  

28. S t a t e s  R e s o l u t i o n  of 23.2.89: D i r e c t i n g  t h e  p r e p a r a t i o n  of l e g i s l a t i o n  t o  
r e p l a c e  imprisonment f o r  p e r s o n s  aged under  21 w i t h  a  sys tem of you th  
custody a k i n  t o  t h a t  i n  t h e  Uni ted Kingdom and t o  p rov ide  i n c r e a s e d  
s u p e r v i s i o n  f o r  young o f f e n d e r s  a f t e r  r e l e a s e .  

T r a n s c r i p t s  

29. Order of t h e  Royal Court :  The Shor thand Notes and T r a n s c r i p t s  (Cr imina l  
Cases)  (Amendment) (Guernsey) R u l e s ,  1989. - Amend t h e  p r i n c i p a l  Rules of 



1964 s o  a s  t o  i n c r e a s e  t h e  f e e  p e r  page f o r  an o f f i c i a l  t r a n s c r i p t  from £3  
t o  £5 and t o  impose a f e e  of f 2 0  p e r  hour  on persons  p e r m i t t e d  t o  l i s t e n  t o  
t h e  o r i g i n a l  t a p e  r e c o r d i n g  of any proceedings .  

I n  f o r c e  31.1.89. (Order  No. I of 1989). 

Uniform scale of fines 

30. Order i n  Counci l :  The Uniform S c a l e  of F ines  ( B a i l i w i c k  of Guernsey) Law, 
1989. - See 6.GLJ.82. 

Royal S a n c t i o n  20.2.89. R e g i s t e r e d  2.5.89. (No. V of 1989).  I n  f o r c e  
1.7.89: The Uniform S c a l e  of F i n e s  ( B a i l i w i c k  of Guernsey) Law, 1989 
(Commencement) Ordinance,  1989. (No. V I I  of  1989). 

CUSTOMS 

31. S t a t u t o r y  Ins t rument :  The Customs and E x c i s e  ( ~ a i l i w i c k  of Guernsey) 
( P e r s o n a l  R e l i e f s )  (Amendment) Order ,  1989. - I n c r e a s e s  p e r s o n a l  a l lowances  
f o r  passengers .  

I n  f o r c e  3.3.89. (S.I .  No. 8 of 1989).  

32. S t a t u t o r y  Ins t rument :  The Customs and Exc i se  ( B a i l i w i c k  o f  Guernsey) 
( P e r s o n a l  R e l i e f s )  (Amendment) Order ,  1989. - Provides  a p e r s o n a l  
i m p o r t a t i o n  a l lowance  f o r  c e r t a i n  p a i d  crew members. 

I n  f o r c e  6.3.89. (S . I .  No. 9 of 1989).  

33. S t a t u t o r y  Ins t rument :  The Import  and Export  of Goods ( C o n t r o l )  (Guernsey) 
(Amendment No. 8 )  Order ,  1989. - P r o h i b i t s  i m p o r t a t i o n  of s p e c i f i e d  
o f f e n s i v e  weapons. 

I n  f o r c e  3.3.89. (S . I .  No. 11 of 1989).  

34. S t a t u t o r y  Ins t rument :  The Import  and Export  of Goods ( C o n t r o l )  (Guernsey) 
(Amendment No. 9 )  Order ,  1989. - P r o h i b i t s  t h e  i m p o r t a t i o n  a s  " g i f t s "  of 
s p e c i f i e d  a r t i c l e s .  

I n  f o r c e  3.3.89. (S . I .  No. 10 o f  1989). 

35. S t a t u t o r y  Ins t rument :  The Open General  Import  Licence and Open General  
Export  L icence  (Revoca t ion)  Order ,  1989. - Revokes t h e  s a i d  open g e n e r a l  
l i c e n c e s .  (Note - such  l i c e n c e s  s h a l l  h e n c e f o r t h  be g r a n t e d  under t h e  hand 
of t h e  Chief Revenue O f f i c e r  pursuan t  t o  t h e  Import and Export  of Goods 
( C o n t r o l )  (Guernsey) Order ,  1978 and n o t  by way of s t a t u t o r y  i n s t r u m e n t ) .  

I n  f o r c e  24.2.89. (S . I .  No. 12 of 1989).  

36. S t a t u t o r y  Ins t rument :  The Customs and Exc i se  ( B a i l i w i c k  of Guernsey) 
(Defe r red  Payment) Order ,  1989. - Prov ides  t h a t  t h e  Chief Revenue O f f i c e r  
may permi t  t h e  payment of import  d u t y  t o  be d e f e r r e d  i f  s e c u r i t y  f o r  t h e  
o u t s t a n d i n g  du ty  is  g iven  by way of bankers '  guaran tee .  

I n  f o r c e  1.4.89. (S.I. No. 1 3  o f  1989). 



DIVORCE AND MATRIMONIAL CAUSES 

37. Order i n  Counci l :  The Domestic Proceed ings  and M a g i s t r a t e ' s  Court  
(Guernsey) Law, 1988. - See 6.GLJ.88. 

R e g i s t e r e d  14.2.89, I n  f o r c e  on a  day t o  be appo in ted .  (No. X V I  of  1988).  

38. P r o j e t  d e  Loi :  The Matr imonial  Causes (Amendment) (Guernsey) Law, 1989. - 
Amends t h e  Matr imonial  Causes Law ( ~ u e r n s e y ) ,  1939 by p r o v i d i n g ,  f o r  t h e  
removal of doubt - 

I ( a )  t h a t  t h e  Matr imonial  Causes D i v i s i o n  can make o r d e r s  a s  t o  t h e  

v e s t i n g l d i v i s i o n  of p r o p e r t y  n o t  on ly  f o l l o w i n g  d e c r e e s  of 
j u d i c i a l  s e p a r a t i o n  by t h a t  D i v i s i o n  but  a l s o  f o l l o w i n g  
pronouncements t h e r e o f  by t h e  Ordinary Cour t ;  and 

( b )  t h a t  such o r d e r s  can app ly  t o  p r o p e r t y  owned by one on ly  of t h e  
p a r t i e s  t o  t h e  mar r iage .  

Approved by t h e  S t a t e s  28.6.89. Awaiting Royal Sanc t ion .  

DWELLINGS PROFITS TAX 

Cor~orate-owned dwellines 

39. P r o j e t  de Lo i :  The Dwel l ings  Prof i t s  Tax (Amendment) ( ~ u e r n s e y )  Law, 1989. 
- Modif ies  t h e  Dwel l ings  P r o f i t s  Tax (Guernsey) Law, 1975 i n  two r e s p e c t s :  

1. P laces  t h e  i n d i v i d u a l  o c c u p i e r  of a  dwel l ing  who h o l d s  a  
c o n t r o l l i n g  i n t e r e s t  i n  t h e  d w e l l i n g ' s  c o r p o r a t e  owner i n  t h e  same 
p o s i t i o n  - a s  r e s p e c t s  exemption a f t e r  12 months' o c c u p a t i o n  - a s  
an  i n d i v i d u a l  owner-occupier. 

Replaces  t h e  u s u a l  "5 y e a r  ownership" exemption i n  t h e  c a s e  of a  
pe rson  who a c q u i r e s  a  c o n t r o l l i n g  i n t e r e s t  i n  a  dwelling-owning 
company o r  a  b e n e f i c i a l  i n t e r e s t  i n  a  dwelling-owning t r u s t  on o r  
a f t e r  10.3.89 w i t h  a n  exemption under which t h e  5  y e a r  p e r i o d  r u n s  
from t h e  d a t e  when t h a t  i n t e r e s t  was acqu i red .  The amount of any 
c h a r g e a b l e  p r o f i t ,  however, w i l l  be a s c e r t a i n e d  i n  accordance w i t h  
s p e c i a l  r u l e s  des igned  t o  ensure  t h a t  t h e  a c q u i r e r  i s  g iven  c r e d i t  
f o r  e x p e n d i t u r e  i n c u r r e d  i n  r e l a t i o n  t o  t h e  dwel l ing  by t h e  
c o r p o r a t e  owner bu t  d e r i v e d  from funds  provided by him. 

Approved by t h e  S t a t e s  31.5.89. Awaiting Royal Sanc t ion .  

EDUCATION 

40. Order i n  Counci l :  The Educa t ion  (Amendment) ( ~ u e r n s e y )  Law, 1988. - See 
6.GLJ.92. 

R e g i s t e r e d  14.2.89. I n  f o r c e  14.3.89. (No. XV of 1988).  



EMPLOYMENT 

Proof of housing status 

41. P r o j e t  de Loi :  The Righ t  t o  Work ( L i m i t a t i o n  and P r o o f )  (Guernsey) Law, 
1989. - Makes it un lawfu l ,  s u b j e c t  t o  c e r t a i n  e x c e p t i o n s ,  t o  t a k e  up any 
employment ( i n c l u d i n g  self-employment),  t o  employ a n o t h e r  pe rson ,  o r  t o  
c o n t i n u e ,  o r  c o n t i n u e  t o  employ a n o t h e r  pe rson ,  i n  employment which began 
a f t e r  a  c e r t a i n  d a t e  u n l e s s  t h e  pe rson  s o  employed is l a w f u l l y  r e s i d e n t  i n  a  
dwel l ing  and h o l d s  a  " r i g h t  t o  work document" t e s t i f y i n g  t o  t h a t  f a c t .  The 
r e l e v a n t  d a t e  w i l l  be 9 t h  June  1988 u n l e s s  t h e  S t a t e s  s u b s t i t u t e  a  l a t e r  
d a t e  by Ordinance.  A " r i g h t  t o  work document" is  

( a )  a  s t a t u s  d e c l a r a t i o n  i s s u e d  t o  a  q u a l i f i e d  r e s i d e n t ;  

( b )  a  hous ing  l i c e n c e  ( i n c l u d i n g  a  shor t - t e rm housing l i c e n c e ,  a s  t o  
which s e e  pa ragraph  46) ;  

( c )  a  d e c l a r a t i o n  of l a w f u l  r e s i d e n c e  i s s u e d  t o  a  pe rson  who i s  
l a w f u l l y  r e s i d e n t  i n  "open market" accommodation o r  o t h e r w i s e  i n  
such c i rcumstances  a s  n o t  t o  r e q u i r e  a  housing l i c e n c e ;  

( d )  a  t e n t - d w e l l e r ' s  d e c l a r a t i o n  i s s u e d  t o  a  pe rson  l i v i n g  i n  a  t e n t  
f o r  a  s p e c i f i e d  p e r i o d  d u r i n g  t h e  months of A p r i l  t o  October a t  a  
s p e c i f i e d  a d d r e s s  w h i l s t  employed by a  s p e c i f i e d  employer i n  
connec t ion  w i t h  h o r t i c u l t u r e  o r  tour i sm;  

( e )  a  document which may be i s s u e d  under any system i n t r o d u c e d  by 
Ordinance i n  o r d e r  t o  e n t i t l e  peop le  t o  work on v e s s e l s  where they  
a r e  r e s i d i n g ;  o r  

( f )  a  temporary exemption c e r t i f i c a t e  v a l i d  f o r  a  maximum of t h r e e  
months. 

A l l  r i g h t  t o  work documents w i l l  be i s s u e d  by t h e  Housing A u t h o r i t y ,  which 
i s  a l s o  empowered t o  make r e g u l a t i o n s  a s  t o  t h e . k e e p i n g  of r e c o r d s  and t o  
appo in t  i n s p e c t o r s  w i t h  s p e c i f i e d  powers, and which is g iven  l i m i t e d  r i g h t s  
t o  o b t a i n  a c c e s s  t o  c e r t a i n  i n f o r m a t i o n  h e l d  by t h e  I n s u r a n c e  Author i ty .  

Under t h e  P r o j e t  a  pe rson  is  cons idered  t o  be i n  employment i n  Guernsey 
whenever he  does a n y t h i n g  i n  connec t ion  w i t h  h i s  employment w h i l s t  
p h y s i c a l l y  p r e s e n t  i n  Guernsey b u t ,  a s  w e l l  a s  exempting a l l  employment he ld  
c o n t i n u o u s l y  s i n c e  9.6.88 and c e r t a i n  Crown appointments ,  t h e  P r o j e t  does 
n o t  app ly  t o  employment d u r i n g  t h e  course  of a  day v i s i t  o r  t o  employment by 
a  non-res ident  f o r  a  l i m i t e d  p e r i o d  i n  any year .  

Employment i n  c o n t r a v e n t i o n  of t h e  Law i n v o l v e s  an o f f e n c e  by t h e  employee 
and,  s u b j e c t  t o  a  " reasonab le  p r e c a u t i o n s "  de fence ,  h i s  employer. There a r e  
a l s o  o f f e n c e s  of o b s t r u c t i o n  and f a l s i f i c a t i o n  of documents e t c .  

Approved by t h e  S t a t e s  27.4.89. Awaiting Royal Sanc t ion .  



FIRE SERVICES 

42. P r o j e t  de Loi :  The F i r e  S e r v i c e s  (Guernsey) Law, 1989. - P a r t  I 
c o n s o l i d a t e s  e a r l i e r  l e g i s l a t i o n  r e l a t i n g  t o  t h e  p r o v i s i o n  of a  f i r e  b r i g a d e  
by t h e  I s l a n d  P o l i c e  Committee. P a r t  11 s e t s  ou t  t h e  powers of t h e  f i r e  
b r i g a d e  and p o l i c e  o f f i c e r s  i n  t h e  even t  of f i r e  t o  e n t e r  p remises ,  c l o s e  
s t r e e t s ,  f i g h t  f i r e ,  e t c .  P a r t  111 o b l i g e s  t h e  o c c u p i e r s  of c o n t r o l l e d  
p remises  ( t h a t  i s ,  p remises  p u t  t o  one of t h e  d e s i g n a t e d  u s e s  s p e c i f i e d  i n  
s e c t i o n  4 ( 2 ) ( a )  - e.g. u s e  a s  a  p l a c e  of work f o r  t e n  o r  more p e r s o n s )  t o  
p r o v i d e  p remises  w i t h  means of escape  and o t h e r  f i r e  p r e c a u t i o n s  (such a s  
a la rms  and f i r e  e x t i n g u i s h e r s ) .  I f  t h e  occup ie r  f a i l s  t o  do s o  t h e  
Committee can s e r v e  a  d e f a u l t  n o t i c e ;  f a i l u r e  t o  comply i s  an  o f f e n c e .  The 
Committee can a l s o  make r e g u l a t i o n s  and codes of p r a c t i c e  i n  r e l a t i o n  t o  
f i r e  p r e c a u t i o n s .  

The Chief F i r e  O f f i c e r  can c l o s e  down dangerous premises  f o r t h w i t h .  F i r e  
i n s p e c t o r s  a r e  g iven  powers of e n t r y  and i n q u i r y .  A r e g i s t e r  of c o n t r o l l e d  
premises  i s  t o  be prepared.  

P a r t  I V  c o n t a i n s  g e n e r a l  p r o v i s i o n s  ( o f f e n c e s ;  a p p e a l s ;  c i v i l  a c t i o n s  f o r  
b reach  of s t a t u t o r y  d u t y  p r e s e r v e d ;  Royal Court  empowered t o  modify l e a s e s  
t o  e n a b l e  o c c u p i e r s  t o  u n d e r t a k e  s t r u c t u r a l  works t o  comply w i t h  t h e  Law and 
t o  a p p o r t i o n  t h e  expenses  of such works).  

Approved by t h e  S t a t e s  25.1.89. Awaiting Royal Sanc t ion .  

FOOD - 
Food hazard emergencies 

43. Order i n  Counci l :  The Emergency Powers (Amendment) ( ~ a i l i w i c k  of Guernsey) 
Law, 1988. - See 5.GLJ.38. 

R e g i s t e r e d  and i n  f o r c e  14.2.89. (No. X I 1 1  of  1989).  

GUARDIANSHIP 

Guardianship of infirm persons ("curatellen) 

44. Rules :  The C u r a t e l l e  R u l e s ,  1989 . - Provide new procedures  f o r  
a p p l i c a t i o n s  f o r  appointment a s  g u a r d i a n  of pe rsons  unab le  t o  manage t h e i r  
a f f a i r s  f o r  r easons  of i n f i r m i t y  of mind o r  body. A p p l i c a t i o n s  may be made 
by t h e  g u a r d i a n  i n  pe rson  who must complete a  p r e s c r i b e d  form g i v i n g  
p a r t i c u l a r s  of t h e  p a t i e n t  and h i s  p r o p e r t y .  Medical  ev idence  may now be 
g iven  by a f f i d a v i t ,  a l s o  by means of a  p r e s c r i b e d  form. 

I n  f o r c e  1.3.89. (Order of t h e  Royal Court  No. I1 of  1989).  

HEALTH AND MEDICINE 

Notifiable diseases 

45. S t a t u t o r y  Ins t rument :  The P u b l i c  H e a l t h  ( N o t i f i a b l e  D i s e a s e s )  Order ,  1989. 
- Adds meningococcal s e p t i c a e m i a  (wi thou t  m e n i n g i t i s ) ,  mumps, r u b e l l a  and 



v i r a l  h e p a t i t i s  t o  t h e  l i s t  of i n f e c t i o u s  o r  con tag ious  d i s e a s e s  which a r e  
n o t i f i a b l e  d i s e a s e s  f o r  t h e  purposes  of t h e  P u b l i c  H e a l t h  Ord inances ,  1936 
t o  1973. 

I n  f o r c e  12.1.89. (S . I .  No. 1 of 1989).  

Control of occupation 

46. P r o j e t  de Loi :  The Housing ( C o n t r o l  of Occupat ion)  (Amendment) (Guernsey) 
Law, 1989. - I n t r o d u c e s  "shor t - term housing l i c e n c e s "  and " d e c l a r a t i o n s  of 
l a w f u l  res idence"  : 

1. A l i c e n c e  g r a n t e d  t o  a  pe rson  who i s  t o  be employed on a  temporary o r  
s e a s o n a l  b a s i s  i s  n o t  t o  be v a l i d  f o r  more t h a n  9  months and may n o t  be  
g r a n t e d  t o  anyone who has  been p h y s i c a l l y  i n  Guernsey i n  t h e  p rev ious  3 
months. A l i c e n c e  g r a n t e d  t o  a  pe rson  whose employment i s  n o t  thought  
of s u f f i c i e n t  long-term e s s e n t i a l i t y  t o  m e r i t  a  l i c e n c e  v a l i d  f o r  more 
t h a n  3 y e a r s  cannot  i n  g e n e r a l  be g r a n t e d  t o  anybody who h a s  been 
r e s i d e n t  i n  Guernsey d u r i n g  t h e  p rev ious  3 y e a r s .  By way of e x c e p t i o n  
such a  l i c e n c e  may be g r a n t e d  t o  f o l l o w  immediately on a  temporary 
( i . e .  9  month maximum) l i c e n c e  h e l d  by a  pe rson  who i s  and w i l l  remain 
i n  s t a f f  accommodation. 

Spouses,  members of t h e  household and g u e s t s  of shor t - t e rm l i c e n c e  
h o l d e r s  w i l l  no l o n g e r  be a u t o m a t i c a l l y  e n t i t l e d  t o  occupy " l o c a l  
market" accommodation w i t h  t h e  l i c e n c e  h o l d e r  a s  such. 

I n  c o n s i d e r i n g  a p p l i c a t i o n s  f o r  employment-related l i c e n c e s  t h e  P r o j e t  
r e q u i r e s  t h e  A u t h o r i t y  t o  t a k e  i n t o  account  t h e  number of l a w f u l  
r e s i d e n t s  a v a i l a b l e  t o  t a k e  t h e  employment concerned and t h e  number of 
c u r r e n t  housing l i c e n c e s  of t h e  t y p e  concerned.  

The P r o j e t  r e q u i r e s  t h e  A u t h o r i t y  t o  i s s u e  " d e c l a r a t i o n s  of l a w f u l  
res idence"  t o  peop le  l a w f u l l y  r e s i d e n t  i n  a  dwel l ing  o t h e r w i s e  t h a n  a s  
q u a l i f i e d  r e s i d e n t s  o r  l i c e n c e  h o l d e r s  (e.g. o c c u p i e r s  of "open market" 
and States-owned d w e l l i n g s ,  spouses  and members of t h e  household of 
l i c e n c e  h o l d e r s ) .  These d e c l a r a t i o n s  w i l l  be r e q u i r e d  by such peop le  
i f  they  t a k e  up employment by v i r t u e  of t h e  Right  t o  Work ( L i m i t a t i o n  
and P r o o f )  (Guernsey) Law, 1989 ( s e e  paragraph 41).  They w i l l  have t o  
be reviewed p e r i o d i c a l l y .  

The P r o j e t  de Lo i  a l s o  p u t s  it  beyond any r e s i d u a l  doubt t h a t  t h e  burden of 
proof on an  appea l  under t h e  Housing Laws r e s t s  w i t h  t h e  a p p e l l a n t  and 
imposes a  two month t ime l i m i t  on t h e  i n s t i t u t i o n  of any appeal .  

Approved by t h e  S t a t e s  27.4.89. Awai t ing Royal Sanc t ion .  

47. P r o j e t  de Loi :  The Righ t  t o  Work ( L i m i t a t i o n  and p r o o f )  ( ~ u e r n s e y )  Law, 
1989. - See paragraph  41. 



48. Ordinance: The Housing (Control of occupation) (Addition of ~welling) 
Ordinance, 1989. - Adds one dwelling to the list in Schedule 1 to the 
Housing (Control of Occupation) (Guernsey) Law, 1982. 

In force 31.5.89. (No. VIII of 1989). 

49. Statutory ~nstrument : The Immigration (work Permit ~ e e )  (Guernsey) Order, 
1989. - Increases to £6 the fee for a work permit payable by the employer of 
a person without the right of abode. 

In force 21.12.88. (S.I. No. 2 of 1989). 

INCOME TAX 

Taxation of offshore insurers 

50. Order in Council: The Income Tax (Amendment) (Guernsey) Law, 1989. - 
Permits insurers which are registered under the Insurance Business 
(Guernsey) Law, 1986 and which accept no significant long-term or local 
risks to elect in respect of any year of charge from 1988 onwards to be 
assessed for income tax on a new basis. When an insurer so elects in 
respect of a year of charge: 

(a) it is not permitted to take account of expenses, allowances and 
other deductions for that year (though losses etc. from previous 
years can be carried forward); but 

(b) its income agreed by the Administrator to have arisen from under- 
writing activities is exempt from tax; and 

(c) the remainder of its non-Guernsey-source income is assessed on a 
sliding scale after the first £250,000, reducing ultimately to 
0.1% on profits in excess of £3,000,000. (Income from Guernsey 
sources - other than money deposited with a registered or exempt 
bank - remains liable to tax at the standard rate). 

Election may be made and withdrawn within 3 years after the end of the 
relevant year of charge. 

Approved by the States 25.1.89. Royal Sanction 13.6.89. Awaiting 
registration. 

LAND LAW 

51. Servitudes - fonds enclavg - doctrine of destination de bon pere de 
famille - appropriate remedy 
The owners of certain land ('AA') applied for an injunction under the Law 
Reform (Miscellaneous Provisions) (Guernsey) Law, 1987 requiring the owners 
of adjacent land ('RR') to allow them access to certain tunnels the entrance 
to which was in 'RR's land and which were believed to extend under 'AA's 



land.  'AAv wished t o  c a r r y  o u t  a  survey of any p a r t  of t h e  t u n n e l s  which 
might be under t h e i r  l a n d  t o  s e e  whether f u r t h e r  p roceed ings  might be 
necessa ry .  HELD by t h e  Deputy B a i l i f f :  

1. t h a t  t h e  1987 Law was n o t  an a p p r o p r i a t e  ins t rument  t o  use  i n  t h e  
c i rcumstances ;  and 

t h a t  a s  t h e  t u n n e l s  were e x p l o i t a b l e  land t o  which t h e r e  was no 
p r a c t i c a l  a c c e s s  by 'AA' t h e y  were,  i n  f a c t  and i n  law, enclav6.  
Accordingly ,  t h e  l e g a l  remedies a v a i l a b l e  f o r  r e l i e f  of such l and  
were a v a i l a b l e  t o  'AA' .  During t h e  German Occupation t h e  German 
f o r c e s  had e x e r c i s e d  t h e  r i g h t s  of ownership over  t h e  l and  owned 
by 'AA' and 'RRv and t h e r e f o r e  i t  would have been a p p r o p r i a t e  t o  
app ly  t h e  d o c t r i n e  of d e s t i n a t i o n  de bon p e r e  de f a m i l l e  t o  t h e  
s i t u a t i o n  which a r o s e  a f t e r  t h e  L i b e r a t i o n  when t h e  t u n n e l s  were 
found t o  be enclav6.  However, t h e  r i g h t s  of 'AA' under  t h a t  
d o c t r i n e  had been l o s t  by p r e s c r i p t i o n .  Applying A r t i c l e s  682, 3 
and 4  of t h e  Code C i v i l ,  which is r e l e v a n t  a s  p e r s u a s i v e  a u t h o r i t y  
f o r  t h e  s o l u t i o n  of Norman coutume ( u n l i k e  E n g l i s h  c a s e  l a w ) ,  'AA' 
were e n t i t l e d  t o  a c c e s s  t o  t h e  t u n n e l s  on t h e i r  l and  through ' R R ' s  
t u n n e l  which must be k e p t  open f o r  t h i s  purpose and 'RR'  were 
e n t i t l e d  t o  be indemnif ied a g a i n s t  any damage s u f f e r e d  by them i n  
consequence. 

[Craske e t  a 1  v. T r a i s n e l  and Bougourd - P l a i d s  de Meubles 17.4.891. 

Servitudes - right of way - prescription - aggravation - whether defences 
available to persons other than owner of servient tenement 

52. 'P '  , t h e  owner of a g a r a g e ,  e n j  oyed a  r i g h t  of way over  a  st  r i p  of l a n d  
a d j a c e n t  t o  ' D ' s  p r o p e r t y .  'P '  brought  an  a c t i o n  f o r  an i n j u n c t i o n  
r e s t r a i n i n g  ' D '  f rom o b s t r u c t i n g  i t s  r i g h t  of way. ' D '  r a i s e d  by way of 
Except ion de Fonds ( i n t e r  a l i a )  t h e  defences  

(1) t h a t  ' P ' s  a l l e g e d  v e h i c u l a r  r i g h t  of way had been e x t i n g u i s h e d ,  
t h e  r i g h t  n o t  having been e x e r c i s e d  f o r  a  p e r i o d  exceeding twenty 
y e a r s ,  and 

( 2 )  t h a t  ' P ' s  i n t e n d e d  use  of t h e  r i g h t  of way f o r  t h e  purposes of i t s  
garage c o n s t i t u t e d  an  a g g r a v a t i o n  of t h e  r i g h t .  

HELD, by t h e  B a i l i f f ,  t h a t  t h e  de fences  of p r e s c r i p t i o n  and a g g r a v a t i o n  can 
on ly  be r a i s e d  i n  such  a c a s e  by t h e  owners of t h e  s e r v i e n t  tenement.  

[ S a r n i a  Car Hire Limited v. M i l l s  - P l a i d s  de Meubles 11.5.891. 

LANDLORD AND TENANT 

53. S t a t u t o r y  Ins t rument :  The Rent Cont ro l  ( V a r i a t i o n )  Order ,  1989. - I n c r e a s e s  
v a r i a b l e  i t ems  of r e c o v e r a b l e  r e n t s  of c o n t r o l l e d  d w e l l i n g s  by 12%. 

I n  f o r c e  1.7.89. (S.I .  No. 17 of 1989).  



LIQUOR 

Amendment to Ordinance of 1984 

54. Ordinance: The Liquor Licensing (Amendment) Ordinance, 1989. - Makes a 
number of amendments t o  t h e  1984 Ordinance, t he  p r i n c i p a l  of which a r e  t h e  
following:- 

( a )  s e c t i o n  7 ,  which d e a l s  wi th  app l i ca t ions  by bodies co rpo ra t e ,  has 
been repealed and re-enacted. The p r i n c i p a l  change i s  t o  make it 
mandatory f o r  n o t i c e  of app l i ca t ions  f o r  the  appointment of a new 
designated o f f i c i a l  t o  be publ ished i n  La Gazet te  O f f i c i e l l e ;  

(b )  t h e  f o r m a l i t i e s  t o  be completed p r i o r  t o  making a p p l i c a t i o n s  f o r  
permission t o  make a l t e r a t i o n s  t o  l i censed  premises ( s e c t i o n  27) 
have been amended t o  r e q u i r e  r epo r t s  t o  be obtained from both the 
Po l i ce  Committee and t h e  Constables of t h e  Pa r i sh  and a l s o ,  i n  t h e  
case  of t o u r i s t  premises ,  t he  Tour i s t  Board. It is  a l s o  now an 
of fence  t o  a l t e r  l i censed  premises without approval of t he  Court; 

( c )  t h e  procedures f o r  depos i t i ng  plans a t  t he  Gref fe  have been 
c l a r i f i e d ;  

( d )  fou r  days'  n o t i c e  of a p p l i c a t i o n s  t o  extend permit ted hours e t c .  
must now be given t o  t h e  Chief Of f i ce r  of Po l i ce ;  

( e )  t h e  c o n t r o l  of young persons i n  ba r s  has  been extended t o  provide 
t h a t  persons under t h e  age of 18 years  may not be present  on 
premises which a r e  t h e  sub jec t  of a pub l i c  house l i c e n c e  o r  which 
a r e  a designated pub l i c  bar .  

I n  fo rce  1.2.89. (No. I of 1989). 

POST OFFICE 

Increase in fees 

55. S t a t u t o r y  Instrument : The Pos t  Off i c e  (Inland Pos t )  (Amendment) Order,  
1989. - Inc reases  t he  p o s t a l  r a t e  f o r  l e t t e r s  t o  t h e  United Kingdom, Je r sey  
and the  I s l e  of Man. 

I n  f o r c e  3.4.89. (S.I. No. 6 of 1989). 

56, S t a tu to ry  Instrument: The Pos t  Off ice  (Overseas Pa rce l  Pos t )  (Amendment) 
Order, 1989. - Inc reases  t h e  p o s t a l  r a t e s  f o r  a11 a i r  and su r f ace  pa rce l s  in. 
conjunct ion wi th  t h e  U.K. Post  Off ice.  

I n  fo rce  2.5.89. (S.I. No. 15 of 1989). 

57. S t a t u t o r y  Instrument:  The Post  Of f i ce  ( P o s t a l  Order) (Amendment) Order, 
1989. - Inc reases  t he  p o s t a l  o rde r  f e e s  and in t roduces  new denominations 
ava i l ab l e .  

I n  fo rce  1.5.89. (S.I.  No. 16 of 1989). 



Obscene and t h r e a t e n i n g  m a t e r i a l  

58. R e s o l u t i o n  of t h e  S t a t e s  of 23.2.89: D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  t o  p rov ide  t h a t  t h e  send ing  of dangerous ,  indecen t  o r  menacing 
p o s t a l  p a c k e t s  be an  o f f e n c e  and i n c r e a s i n g  c e r t a i n  p e n a l t i e s  under t h e  P o s t  
Off i c e  (Guernsey) Law, 1989. 

PRACTICE AND PROCEDURE (CIVIL) 

Appeals - p r e p a r a t i o n  of t r a n s c r i p t s  - P r a c t i c e  D i r e c t i o n  

59. The fo l lowing  procedure  w i l l  be fol lowed i n  t h e  p r e p a r a t i o n  of t r a n s c r i p t s  
f o r  appea l  purposes.  As a  g e n e r a l  r u l e ,  speeches  by counsel  w i l l  no longer  
be t r a n s c r i b e d .  The a p p e l l a t e  c o u r t  may however, i n  any p a r t i c u l a r  c a s e ,  
d i r e c t  t h a t  a d d i t i o n a l  p a r t s  of t h e  p roceed ings  be t r a n s c r i b e d .  

1. C i v i l  Appeals 

The evidence on ly  w i l l  be t r a n s c r i b e d ,  t o g e t h e r  w i t h  t h e  judgment of 
t h e  c o u r t .  

2. Cr imina l  Appeals 

( i )  On a  g u i l t y  p l e a ,  t h e  p roceed ings  w i l l  be t r a n s c r i b e d  i n  f u l l ,  
w i t h  t h e  e x c e p t i o n  of any p l e a  i n  m i t i g a t i o n .  

( i i )  On a  n o t  g u i l t y  p l e a ,  t h e  f o l l o w i n g  w i l l  be t r a n s c r i b e d : -  

( a )  t h e  e v i d e n c e ;  

( b )  any submiss ion on p o i n t s  of Law made d u r i n g  t h e  course  of t h e  
t r i a l ,  and t h e  d e c i s i o n  of t h e  c o u r t  on such submiss ions ;  

( c )  t h e  B a i l i f f ' s  summing-up and d i r e c t i o n s  t o  t h e  J u r a t s ,  o r  t h e  
d e c i s i o n  of t h e  M a g i s t r a t e ,  a s  t h e  c a s e  may be;  

( d l  ev idence  heard  by way of m i t i g a t i o n ;  

( e )  s e n t e n c i n g  remarks of t h e  B a i l i f f  o r  t h e  M a g i s t r a t e ,  a s  t h e  
c a s e  may be. 

The charge f o r  t r a n s c r i p t s  commenced on o r  a f t e r  3 1 s t  J a n u a r y ,  1989 w i l l  be 
i n c r e a s e d  from £ 3  t o  E5 per  page [by Order of t h e  Royal Court :  s e e  paragraph 
291. 

[ P r a c t i c e  D i r e c t i o n  of 3.2.891. 

A r r 6 t  de  b i e n s  - no a s s e t s  i n  j u r i s d i c t i o n  - a p p l i c a t i o n  t o  l i f t  a r r e s t  

60. I n  February  1988 t h e  Deputy B a i l i f f  g r a n t e d  ' R ' s  a p p l i c a t i o n  f o r  a n  o r d e r  
a r r e s t i n g  c e r t a i n  a s s e t s  which had been t r a n s f e r r e d  t o  a  Guernsey bank 
account  i n  ' A ' s  name i n  J u l y  1985. A appealed t o  t h e  Court of Appeal. ' A ' s  
ev idence ,  which was u n c o n t r a d i c t e d ,  was t h a t  t h e r e  were no funds  i n  t h e  
account  a t  t h e  t ime  t h e  a r r e s t  o r d e r  was g r a n t e d .  The q u e s t i o n  f o r  t h e  
c o u r t  was whether an  a r r e s t  o r d e r  could  be made i n  t h e  absence of a s s e t s  
w i t h i n  t h e  j u r i s d i c t i o n  of t h e  c o u r t .  ' R '  contended, u s i n g  a s  a  p a r a l l e l  
t h e  r e c e n t  developments i n  t h e  Mareva j u r i s d i c t i o n  i n  E n g l i s h  law, t h a t  t h e  
mere e x i s t e n c e  of a  bank account  was enough, whether it  was a n  o v e r d r a f t  o r  
no t .  



HELD by t h e  Court  of Appeal t h a t  a  d i s t i n c t i o n  must be drawn between t h e  
e f f e c t  of an  a r r e s t  o r d e r  ( s a i s i e  c o n s e r v a t o i r e )  i n  c i v i l  law, t h a t  i s  t o  
s a y ,  an o r d e r  t o  f r e e z e  and s e i z e  a s s e t s ,  and a  Mareva i n j u n c t i o n  o r d e r i n g  
t h e  d e b t o r  o r  a  t h i r d  p a r t y  n o t  t o  d e a l  w i t h  a s s e t s  pending d e t e r m i n a t i o n  of 
t h e  r i g h t s  of t h e  p a r t i e s .  Although t h e  c a s e  of Derby & Co. Ltd.  v.  Weldon 
(The Times 26.12.88) had confirmed t h a t  t h e  absence of a s s e t s  w i t h i n  t h e  
j u r i s d i c t i o n  was no bar  t o  t h e  g r a n t i n g  of a  Mareva i n j u n c t i o n  t h e  a u t h o r i t y  
f o r  t h e  p r e s e n t  d e c i s i o n  must be sought  i n  t h e  customary law of Guernsey. 
I n  Arab Monetary Fund v  Hashim and a n o t h e r  (1986) ( s e e  3.GLJ.58) t h e  B a i l i f f  
h e l d  t h a t  a  t o t a l  l a c k  of a s s e t s  w i t h i n  t h e  j u r i s d i c t i o n  was good cause  t o  
app ly  t o  t h e  Court  f o r  a n  a r r e s t  o r d e r  t o  be l i f t e d ,  and i n  Management 
S e r v i c e s  of Guernsey Ltd.  v.  P.C.W. Underwri t ing Agencies Ltd .  ( P l a i d s  de  
Meubles 11.2.83) t h e  Deputy B a i l i f f  h e l d  t h a t  t h e  a c t i o n  was j u s t i c i a b l e  i n  
Guernsey on ly  t o  t h e  e x t e n t  t h a t  a s s e t s  a r e  o r  were p r e s e n t  i n  t h e  I s l a n d .  
A f t e r  q u o t i n g  Thomas Le Marchant,  Tome 11 a t  p.119, t h e  Court  of Appeal 
s t a t e d  t h a t  t h e  q u i n t e s s e n t i a l  f e a t u r e  of a n  a r r e s t  o r d e r  was t h e  s e i z u r e  of 
a  t a n g i b l e  a s s e t .  The a r r e s t  o r d e r  was a  means t o  a s s i s t  c r e d i t o r s  t o  have 
a v a i l a b l e  t h e  f r u i t s  of t h e i r  p r o s p e c t i v e  judgment and n o t  a  d e v i c e  t o  
a c h i e v e  a s s i s t a n c e ,  by way of i n j u n c t i v e  r e l i e f ,  f o r  p l a i n t i f f s  pursu lng  
c l a i m s  a g a i n s t  d e f e n d a n t s .  That gap i n  t h e  a r r e s t  o r d e r  sys tem had 
subsequen t ly  been f i l l e d  by s e c t i o n  1  of t h e  Law Reform (Misce l l aneous  
P r o v i s i o n s )  (Guernsey) Law, 1987 ( s e e  6.GLJ.173) bu t  t h a t  Law d i d  n o t  e x i s t  
a t  t h e  d a t e  of t h e  Deputy B a i l i f f ' s  o r d e r  and t h e r e f o r e  t h e  appea l  would be 
a l lowed.  

[Achates T r u s t  L imi ted  v. C u l t u r e  Farms I n c .  and A c t i v a t o r  Supply Company 
I n c .  - Court of Appeal 17.5.89.1 

Companies - applications for change of name 
61. Order of t h e  Royal Cour t :  The Companies ( A p p l i c a t i o n s  f o r  change of name) 

Procedure  Rules ,  1989. - Prov ide  t h a t  a p p l i c a t i o n s  f o r  t h e  approva l  of a  
s p e c i a l  r e s o l u t i o n  of t h e  s h a r e h o l d e r s  of a  l i m i t e d  l i a b i l i t y  company t o  
change t h e  name of t h a t  company a r e  t o  be made t o  t h e  Royal Court  by t h e  
t a b l i n g  of a  cause  i n s t e a d  of by way of p r e s e n t a t i o n  of a  p e t i t i o n .  

I n  f o r c e  1.7.89. (No. I V  of 1989).  

Costs 

62. S t a t u t o r y  Ins t rument :  The Court  of Appeal ( C i v i l  D i v i s i o n )  (Cos t s  and F e e s )  
(Amendment) (Guernsey) R u l e s ,  1989. - Amend t h e  p r i n c i p a l  Rules of 1964 so 
a s  t o  impose a  f e e  of £20 p e r  hour on persons  p e r m i t t e d  t o  l i s t e n  t o  t h e  
o r i g i n a l  t a p e  r e c o r d i n g  of any p roceed ings .  

I n  f o r c e  17.1.89. (S.I .  No. 4  of 1989).  

Court sittings - Practice Direction 
63. A s  from t h e  week beginning 3 r d  A p r i l ,  1989, t h e  Conveyancing Court  w i l l  s i t  

a t  9.30 a.m. on Tuesdays and Thursdays and bo th  t h e  F u l l  Court on t h e  days 
l i s t e d  on t h e  Court  Calendar  and Ordinary Court on Thursdays w i l l  s i t  a t  
10.15 a.m. 

[ P r a c t i c e  D i r e c t i o n  of 31.1.891. 

Filing of documents and exchange of authorities - Practice Direction 
64. I n  c i v i l  and c r i m i n a l  p roceed ings  b e f o r e  t h e  M a g i s t r a t e ' s  Cour t ,  t h e  Royal 

Court  and t h e  Court  of Appeal:- 



1. There must be a  f u l l  exchange between t h e  p a r t i e s  of t h e  a u t h o r i t i e s  
t h e y  propose t o  c i t e  t o  t h e  Court .  

2. P a r t i e s  must f i l e  a  l i s t  of a u t h o r i t i e s  w i t h  t h e  Court  a t  t h e  e a r l i e s t  
o p p o r t u n i t y .  

I n  a d d i t i o n ,  i n  r e s p e c t  of p roceed ings  b e f o r e  t h e  Court  of Appeal, p a r t i e s  
must f i l e  a  photocopy of t h e  r e l e v a n t  pages of t e x t  of any a u t h o r i t y  t o  be 
c i t e d  t o g e t h e r  w i t h  a  copy of t h e  t i t l e  page of t h e  volume from which t h e  
photocopy i s  taken.  

[ P r a c t i c e  D i r e c t i o n  of 23.6.891. 

Non-contentious applications 

65. Order of t h e  Royal Cour t :  The Royal Court  (Non-contentious A p p l i c a t i o n s )  
(Amendment) Rules ,  1989. - Amend t h e  p r i n c i p a l  Rules of 1988 ( s e e  6.GLJ.175) 
s o  a s  t o  add a p p l i c a t i o n s  t o  r e g i s t e r  w i l l s  of r e a l t y  and a p p l i c a t i o n s  t o  
l i m i t  p r e s c r i p t i o n  t o  t h e  l i s t  of a p p l i c a t i o n s  which may be made b e f o r e  t h e  
B a i l i f f  i n  Chambers. 

I n  f o r c e  1.7.89. (Order of t h e  Royal Court  No. V of 1989).  

PUBLIC ASSISTANCE 

66. R e s o l u t i o n  of t h e  S t a t e s  of 31.5.89: D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  t o  change t h e  c o n s t i t u t i o n  and mandate of t h e  S t a t e s  P u b l i c  
A s s i s t a n c e  Author i ty .  

ROAD TRAFFIC AND PUBLIC TRANSPORT 

Penalties 

67. Ordinance: The T r a f f i c  Offences  (F ixed  P e n a l t i e s )  Ordinance,  1989. - 
C o n s o l i d a t e s  t h e  p r e v i o u s  f i x e d  p e n a l t y  l e g i s l a t i o n  and amends it a s  
f o l l o w s  : 

1. The Chief O f f i c e r  of P o l i c e  i s  empowered t o  s e r v e  by p o s t  on t h e  
apparen t  owner of a  v e h i c l e  i n  r e s p e c t  of which a  f i x e d  p e n a l t y  n o t i c e  
has  been i s s u e d  a  n o t i c e  g i v i n g  him 14 days  i n  which t o  pay it o r  
d e c l a r e  t h a t  e i t h e r  he was n o t  t h e  owner o r  had n o t  consented t o  t h e  
v e h i c l e ' s  u s e  a t  t h e  r e l e v a n t  t ime. Proceedings  a r e  r e s t r a i n e d  dur ing  
t h o s e  1 4  days i n  t h e  same way a s  d u r i n g  t h e  f i r s t  7  days a f t e r  t h e  
o r i g i n a l  i s s u e  of t h e  f i x e d  p e n a l t y  n o t i c e ;  bu t  a f t e r  t h e  14 day per iod  
h a s  e x p i r e d  t h e r e  i s  no f u r t h e r  o p p o r t u n i t y  t o  pay t h e  f i x e d  p e n a l t y  
and i n  any p roceed ings  f o r  t h e  o f f e n c e  t h e  person s e r v e d  w i t h  t h e  
" n o t i c e  t o  owner" i s  c o n c l u s i v e l y  presumed t o  have been i n  charge of 
t h e  v e h i c l e  when i t  was a l l e g e d l y  committed. 

2. The P o l i c e  Committee i s  empowered t o  s p e c i f y  by Order t h e  p l a c e s  where 
and manner i n  which f i x e d  p e n a l t i e s  may be paid .  

3. S e v e r a l  a d d i t i o n a l  o f f e n c e s  a r e  brought w i t h i n  t h e  ambit  of t h e  f i x e d  
p e n a l t y  system. 



4. The amount of t h e  f i x e d  p e n a l t y  is  i n c r e a s e d  t o  £10. 

I n  f o r c e  1.5.89. (No. V of 1989).  

68. S t a t u t o r y  Ins t rument :  The Fixed P e n a l t i e s  Qrder ,  1989 - Requi res  f i x e d  
p e n a l t i e s  t o  be p a i d  i n  c a s h  o r  by cheque,  p o s t a l  o r d e r  o r  money o r d e r ,  i n  
pe rson  a t ,  o r  by p o s t  ( r e g i s t e r e d  i n  t h e  c a s e  of cash  payment) t o ,  t h e  

I S t a t e s  O f f i c e .  
I 

i I n  f o r c e  1.5.89. (S.I .  No. 14 of 1989).  

Prohibited and one-way streets 

69. Ordinance: The P r o h i b i t e d  and One-Way S t r e e t s  (Amendment) Ordinance,  1989. 
- Makes p a r t  of t h e  Sausmarez M i l l  E s t a t e  Road one way from e a s t  t o  west .  

I n  f o r c e  26.4.89. (No. V I I  of 1989).  

Seat belts 

70. S t a t u t o r y  Ins t rument :  The S e a t  B e l t s  (Exemption f o r  Taxi  D r i v e r s )  Order ,  
1989. - Exempts d r i v e r s  of l i c e n s e d  t a x i s  from t h e  requirement  t o  wear a  
s e a t  b e l t  w h i l s t  a c t u a l l y  c a r r y i n g  passengers  f o r  h i r e  o r  reward. 

I n  f o r c e  20.2.89. (S.I .  No. 7 o f  1989).  

Signs and signals 

71. Ordinance: The T r a f f i c  S i g n s  and T r a f f i c  L i g h t  S i g n a l s  (Amendment) 
Ordinance,  1989. - Makes i t  a n  o f f e n c e  t o  d i sobey  a  temporary t r a f f i c  s i g n .  

I n  f o r c e  22.5.89. (No. I X  of 1989).  

I Third-party insurance 

P r o j e t  de Loi :  The Road T r a f f i c  (Compulsory Third-Par ty  I n s u r a n c e )  
(Amendment) (Guernsey) Law, 1989. - Prov ides  t h e  l e g i s l a t i v e  framework 
needed f o r  a d o p t i o n  of t h e  Second EC motor i n s u r a n c e  D i r e c t i v e  by r e q u i r i n g  
motor v e h i c l e  u s e r s  t o  be i n s u r e d  a g a i n s t  damage t o  t h i r d  p a r t i e s '  p r o p e r t y  
a s  w e l l  a s  d e a t h  and b o d i l y  i n j u r y .  P o l i c i e s  w i l l  n o t  have t o  p rov ide  
p r o p e r t y  damage cover  i n  e x c e s s  of £250,000 f o r  any one a c c i d e n t  o r  s e r i e s  
of c a u s a l l y  r e l a t e d  a c c i d e n t s .  I n s u r e r s  w i l l  g e n e r a l l y  be bound t o  s a t i s f y  
any judgment r e l a t i n g  t o  a  compulsor i ly  i n s u r a b l e  l i a b i l i t y  even i f  o b t a i n e d  
a g a i n s t  a  pe rson  n o t  i n s u r e d  by t h e  p o l i c y ,  and p r o v i s i o n s  of p o l i c i e s  
r e s t r i c t i n g  cover  t o  t h e  h o l d e r s  of d r i v i n g  l i c e n c e s  w i l l  be d i s r e g a r d e d ,  
bu t  they  w i l l  have c e r t a i n  r i g h t s  of recovery.  

Approved by t h e  S t a t e s  26.4.89. Awai t ing Royal Sanc t ion .  

I Transfer of functions 
I 

I 73.  Ordinance: The Road T r a f f i c  ( T r a n s f e r  of Func t ions )  Ordinance,  1989. - 
i 

T r a n s f e r s  t h e  f u n c t i o n s  of t h e  Chief O f f i c e r  o f  P o l i c e  i n  r e s p e c t  of 
I temporary speed l i m i t s ,  and t h o s e  of t h e  I s l a n d  P o l i c e  Committee i n  r e s p e c t  

of wide l o a d s  on v e h i c l e s ,  t o  t h e  I s l a n d  T r a f f i c  Committee o r  such  o t h e r  
body a s  may be p r e s c r i b e d  by Reso lu t ion .  

I n  f o r c e  1.6.89. (No. V I  of  1989).  



SHIPPING 

Passenger boats and hired boats 

74. Order in Council: The Hired Boats and Passenger Boats (Guernsey) Law, 1988. 
- See 6.GLJ.206. 

Royal Sanction 15.3.89. Registered 18.4.89. In force on a day or days to 
be appointed. (No. IV of 1989). 

Registration 

75. States Resolution of 31.5.89. - Directing the preparation of legislation to 
extend the Board of Administration's powers under the Merchant Shipping 
(Registration) (Bailiwick of Guernsey) Law, 1987 (see 6.GLJ.208) so as to 
cover any register kept in accordance with the Merchant Shipping Act 1894. 

Tonnage measurement 

76. Convention: The International Convention on the Tonnage Measurement of 
Ships, 1969. 

Applied to the Bailiwick with effect from 1.1.89. 

Wreck and salvaee 

77. Statutory Instrument: The Wreck and Salvage (Vessels and Aircraft) 
(Bailiwick of Guernsey) Fees Order, 1989. - Prescribes the fees payable to 
the Receiver of Wreck for services ordered by him under the 1986 Law. - See 
6.GLJ.75. 

In force 1.6.89. (S.I. No. 18 of 1989). 

SOCIAL SECURITY 

78. Statutory Instrument: The Social Insurance (Benefits) (Miscellaneous 
Provisions) (Amendment) (Guernsey) Regulations, 1989. - Replace Parts I and 
I1 of the Fourth Schedule to the principal Regulations of 1978 so as to 
provide revised forms of medical certificates. 

In force 17.1.89. (S.I. No. 3 of 1989). 

T W E  AND INDUSTRY 

Hawkers and non-resident traders 

79. Projet de Loi: The Hawkers and Non-Resident Traders (Amendment) (Guernsey) 
Law, 1989. - Amends the 1980 Law by transferring functions of the Advisory 
and Finance Committee as to the approval of trade fairs to the Board of 
Trade and Industry; by increasing fines; and by doubling licence fees. 

Approved by the States 29.3.89. Awaiting Royal Sanction. 



TRUSTS 

80. Order i n  Counci l :  The T r u s t s  (Guernsey) Law, 1989. - See 6.GLJ.236. 

R e g i s t e r e d  21.3.89. I n  f o r c e  18.4.89. (No. 11 of 1989). 

81.  Order i n  Counci l :  The S a i n t  P e t e r ' s  Church H a l l   rust) ( ~ u e r n s e ~ )  Law, 
1988. - See 6.GLJ.237. 

R e g i s t e r e d  and i n  f o r c e  18.4.89. (No. 111 of 1989).  

I Constructive trust - application of equitable principles 
82. A hotel-owning company ( ' P ' )  and a company which owned a y a c h t  marina ( ' D l )  

were both  b e n e f i c i a l l y  owned by ' X ' .  Both p r o p e r t i e s  were i n s u r e d  i n  t h e  
name of ' D l .  The h o t e l  s u f f e r e d  damage i n  1985 due t o  b u r s t  w a t e r  p i p e s  and 
a n  i n s u r a n c e  c l a i m  was made by 'P' and s e t t l e d  by t h e  i n s u r e r s .  Before  t h e  
cheque i n  t h e  agreed  sum, drawn i n  f a v o u r  of Q', was i s s u e d  ' X '  s o l d  h i s  
b e n e f i c i a l  ownership i n  ' D l .  The cheque was cashed by ' D l  and 'P' i s s u e d  
p roceed ings  t o  recover  t h e  amount of t h e  i n s u r a n c e  monies,  con tend ing  t h a t  
t h e  monies had been r e c e i v e d  by ' D '  f o r  and on behalf  of 'P '  and t h a t  ' D l  
h e l d  t h e  monies on c o n s t r u c t i v e  t r u s t  f o r  'P ' .  The B a i l i f f  d i r e c t e d  t h e  
J u r a t s  t h a t ,  i n  law, t h a t  p r i n c i p l e  cou ld  be a p p l i e d  i n  Guernsey,  t h e  c o u r t s  
of which had recognised  e q u i t a b l e  p r i n c i p l e s  over  t h e  c e n t u r i e s ,  c i t i n g  t h e  
t r u s t  funds  h e l d  by t h e  Royal Court  a s  an example. The J u r a t s  found i n  
f a v o u r  of 'P '  i n  t h e  sum cla imed.  

[Beachcomber H o t e l s  L imi ted  v. Beauce t t e  Yacht Marina (Guernsey) L imi ted  - 
P l a i d s  de Meubles 21.4.891. 

Deed of Appointment - rectification 
83. A Deed of Appointment c o n t a i n e d  c e r t a i n  i n c o r r e c t  d e f i n i t i o n s  and 

t y p o g r a p h i c a l  e r r o r s  t h e  combined e f f e c t  of which was t o  exc lude  a c e r t a i n  
pe rson  i n t e n d e d  t o  b e n e f i t  under t h e  s e t t l e m e n t  and t o  g i v e  i n a c c u r a t e  
d e s c r i p t i o n s  of o t h e r s .  Pursuan t  t o  an a p p l i c a t i o n  by t h e  T r u s t e e s  and t h e  
g u a r d i a n  of t h e  excluded b e n e f i c i a r y ,  t h e  B a i l i f f  o r d e r e d  t h e  r e c t i f i c a t i o n  
of t h e  Deed of Appointment and o r d e r e d  t h a t  no c o s t s  a r i s i n g  d i r e c t l y  o r  
i n d i r e c t l y  from t h e  a p p l i c a t i o n  shou ld  be p a i d  o u t  of t h e  T r u s t  Fund. 

[Re Darby's  S e t t l e m e n t  T r u s t s  - P l a i d s  de Meubles 2.3.891. 

Increase in charges 

84. Ordinance: The Water Charges (Amendment) Ordinance,  1989. - Amends t h e  1979 
Ordinance by i n c r e a s i n g  charges  f o r  w a t e r  and w a t e r  m e t e r s ;  and by 
c l a r i f y i n g  t h e  b a s i s  upon which r a t e a b l e  v a l u e  (upon which t h e  m a j o r i t y  of 
wa te r  charges  a r e  b a s e d )  i s  t o  be c a l c u l a t e d  and t h e  c i rcumstances  i n  which 
t h e  Water Board can r e q u i r e  a p r o p e r t y  t o  be charged by meter.  

I n  f o r c e  1.7.89. (No. X I  o f  1989).  



Prevention of pollution 

85. P r o j e t  de Loi :  The P r e v e n t i o n  of P o l l u t i o n  (Guernsey) Law, 1989. - C r e a t e s  
a n  o f f e n c e  of p o l l u t i o n  of t h e  i s l a n d ' s  w a t e r  r e s o u r c e s .  Empowers t h e  
S t a t e s  t o  make Ordinances  r e g u l a t i n g  t h e  d i s p o s a l ,  t r a n s p o r t a t i o n ,  s t o r a g e  
e t c .  of sewage and o t h e r  p o l l u t a n t s .  Enables  t h e  Water Board t o  s e r v e  
a n t i - p o l l u t i o n  n o t i c e s  t o  p reven t  p o l l u t i o n  o r  r i s k s  t h e r e o f  i n  t h e  
catchment a r e a .  P rov ides  f o r  a p p e a l  a g a i n s t  such n o t i c e s  t o  t h e  Royal 
Court .  The board i t s e l f  can e x e c u t e  a n t i - p o l l u t i o n  works i n  c a s e s  of 
d e f a u l t  o r  emergency, and recover  expenses  from t h e  d e f a u l t e r .  O f f i c e r s  of 
t h e  board a r e  empowered t o  e n t e r  p remises ,  make i n q u i r i e s  and t a k e  samples. 
The board i s  t o  p r e p a r e ,  and d e p o s i t  a t  t h e  G r e f f e ,  a  map showing t h e  
boundar ies  of t h e  catchment a r e a .  

Approved by t h e  S t a t e s  29.3.89. Awaiting Royal Sanc t ion .  



AGRICULTURE AND ANIMALS 

Dogs 

Ordinance: The Dogs ( C o n t r o l l e d  P l a c e s )  Ordinance,  1989. - P r o h i b i t s  dogs 
complete ly  from a  number of beaches  from June t o  September i n c l u s i v e ;  makes 
i t  an  o f f e n c e  f o r  a  dog owner t o  pe rmi t  h i s  dog t o  be i n  a  number of o t h e r  
" c o n t r o l l e d "  p l a c e s  excep t  on a  l e a d ;  and makes i t  an  o f f e n c e  f o r  a  person 
i n  charge of a  dog t o  l e t  it f o u l  any c o n t r o l l e d  p l a c e .  

I n  f o r c e  11.5.89. (Ordinance of t h e  S t a t e s  of Alderney of 10.5.89). 

BANKING, INSURANCE AND FINANCE INDUSTRIES 

Bank holidays 

Ordinance: The Bank Holiday (Royal V i s i t )  Ordinance,  1989. - Made 24.5.89 a 
bank h o l i d a y  i n  Alderney.  (Ordinance of t h e  S t a t e s  of Alderney of 
10.5.89). 

Legal tender 

Ordinance: The L e g a l  Tender (Alderney)  Ordinance,  1989. - Makes p r o v i s i o n  
f o r  n o t e s  and c o i n s  i s s u e d  by t h e  S t a t e s  of Alderney t o  be l e g a l  t e n d e r  i n  
Alderney; s p e c i f i e s  t h e  maximum amounts f o r  which a  t e n d e r  of payment may 
l e g a l l y  be made i n  c o i n s  of v a r i o u s  v a l u e s ;  and g e n e r a l l y  upda tes  Alderney 's  
l e g a l  t e n d e r  l e g i s l a t i o n .  

I n  f o r c e  1.3-89. (Ordinance of t h e  S t a t e s  of Alderney of 1.3.89). 

BUILDING AND DEVELOPMENT CONTROL 

Historic buildings and ancient monuments 

P r o j e t  d e  Lo i :  The H i s t o r i c  B u i l d i n g s  and Ancient  Plonuments (Alderney)  Law, 
1989. - Prov ides  f o r  t h e  e s t a b l i s h m e n t  of a r e g i s t e r  of b u i l d i n g s  and o t h e r  
works having spec ia l .  h i s t o r i c ,  a r c h i t e c t u r a l ,  t r a d i t i o n a l ,  a r t i s t i c  o r  
a r c h a e o l o g i c a l  i n t e r e s t  and of a r e a s  of s p e c i a l  h i s t o r i c  o r  a r c h i t e c t u r a l  
i n t e r e s t  ( "conserva t ion  a r e a s " ) .  Once a  b u i l d i n g ,  work o r  a r e a  i s  
r e g i s t e r e d  ( a g a i n s t  which an  a p p e a l  l i e s  t o  t h e  Court of ~ l d e r n e y )  new 
p lann ing  c o n t r o l s  become a p p l i c a b l e :  

( a )  pe rmiss ion  is  r e q u i r e d  t o  c a r r y  o u t  any_ work a f f e c t i n g  t h e  
e x t e r n a l  appearance of a  r e g i s t e r e d  b u i l d i n g  o r ,  i f  i t s  i n t e r i o r  
i s  r e g i s t e r e d ,  i t s  i n t e r n a l  appearance;  

( b )  i n  c o n s i d e r i n g  a p p l i c a t i o n s  f o r  such permiss ion  s p e c i a l  r e g a r d  
must be p a i d  by t h e  Committee t o  p r e s e r v i n g  r e g i s t e r e d  b u i l d i n g s  
and p r e s e r v i n g  and enhancing t h e  c h a r a c t e r  and appearance of 
c o n s e r v a t i o n  a r e a s ;  

( c )  s p e c i a l  c o n d i t i o n s  may be a t t a c h e d  t o  such development 
pe rmiss ions .  



The P r o j e t  a l s o  empowers t h e  S t a t e s  of Alderney t o  c o n t r o l  e x c a v a t i o n s  and 
c r e a t e s  new o f f e n c e s  concern ing  damage t o  r e g i s t e r e d  b u i l d i n g s .  

Approved by t h e  S t a t e s  of Alderney 1.3.89. Awaiting Royal Sanc t ion .  

CONSTITUTIONAL LAW 

90. Order i n  Counci l :  The Fees (Alderney)  Law, 1989. - Enables  t h e  S t a t e s  of 
Alderney t o  charge f e e s ,  f i x e d  by Ordinance,  i n  r e s p e c t  of f o u r  enactments  
under which l i c e n c e s  a r e  i s s u e d  by t h e  S t a t e s ,  r e l a t i n g  t o  "co lpor tage" ,  
hawkers,  b u i l d i n g  c o n t r o l  and employment p e r m i t s  r e s p e c t i v e l y .  

Approved by t h e  S t a t e s  of Alderney 16.12.88. Royal S a n c t i o n  18.4.89. 
R e g i s t e r e d  6.6.89. I n  f o r c e  on a day t o  be appointed.  (No. X I 1 1  of  1989).  

CRIMINAL LAW AND PROCEDURE 

91. Order i n  Council :  The Uniform S c a l e  of F ines  (Alderney)  Law, 1989. - See 
6.GLJ.251). 

Royal S a n c t i o n  20.2.89. R e g i s t e r e d  2.5.89. I n  f o r c e  on a day t o  be 
appo in ted .  (No. V I  o f  1989). 

EDUCATION 

92. Ordinance: The Alderney ( A p p l i c a t i o n  of L e g i s l a t i o n )  (Educa t ion)  Ordinance,  
1989. - Extends t o  t h e  I s l a n d  of Alderney t h e  p r o v i s i o n s  of t h e  Educa t ion  
(Amendment) (Guernsey) Law, 1988 ( s e e  pa ragraph  40).  

I n  f o r c e  14.3.89. (No. I V  of 1989). 

MILK - 
93. Ordinance: The Milk ( R e t a i l  P r i c e )  Ordinance,  1989. - I n c r e a s e s  t h e  c e i l i n g  

p r i c e  f o r  r e t a i l  s a l e s  of milk.  

I n  f o r c e  18.6.89. (Ordinance of t h e  S t a t e s  of Alderney of 14.6.89). 

ROAD TRAFFIC AND PUBLIC TRANSPORT 

Prohibited streets 

94. Ordinance: The Removal of V e h i c l e s  (Temporary P r o v i s i o n s )  Ordinance,  1989. 
- Made s p e c i a l  temporary arrangements  f o r  t h e  day when t h e  freedom of 
Alderney was c o n f e r r e d  on c e r t a i n  m i l i t a r y  and n a v a l  pe rsonne l .  

(Ordinance of t h e  S t a t e s  of Alderney of 10.5.89). 



Dwellings Profits Tax 

95. Order i n  Council: The Dwellings P r o f i t s  Tax (Alderney) Law, 1989. - See 
6.GLJ.281. 

Royal Sanct ion 15.3.89. Regis te red  16.5.89. (No. I X  of 1989). Deemed t o  
be i n  f o r c e  from 27.5.88. 



SARK - 

CRIMINAL LAW 

96. Order i n  Counci l :  The Uniform S c a l e  of F i n e s  ( S a r k )  Law, 1989. - See 
6.GLJ.287. 

Royal S a n c t i o n  20.2.89. R e g i s t e r e d  2.5.89. I n  f o r c e  on a day t o  be 
appo in ted .  (No. V I I  o f  1989). 

FISHING 

97. Ordinance: The F i s h i n g  (Amendment) ( S a r k )  Ordinance,  1989. - Amends t h e  
p r i n c i p a l  Ordinance of 1958 s o  a s  t o  r e s t r i c t  f i s h i n g  by f o r e i g n  f i s h i n g  
b o a t s  i n  l o c a l  t e r r i t o r i a l  w a t e r s  and r e p l a c e  t h e  p r o v i s i o n s - r e l a t i n g  t o  
o f f e n c e s  under t h e  p r i n c i p a l  Ordinance.  

I n  f o r c e  18.1.89. 

98. Ordinance: The Housing (Temporary P r o v i s i o n s )  ( P r e s c r i b e d  P e r s o n s )  
Ordinance,  1989. - Amends t h e  Housing (Temporary P r o v i s i o n s )  ( S a r k )  Law, 
1976 s o  a s  t o  i n c l u d e  i n  t h e  c l a s s e s  of pe rson  who may be a l lowed t o  b u i l d  
and occupy a new house any person  who h a s  been o r d i n a r i l y  r e s i d e n t  i n  Sark 
f o r  an  a g g r e g a t e  p e r i o d  of 15 y e a r s  ( o r  h i s  spouse o r  s u r v i v i n g  spouse)  and 
t o  i n c l u d e  i n  t h e  c l a s s  of pe rsons  e n t i t l e d  t o  occupy a house b u i l t  a f t e r  
t h e  commencement of t h e  Law persons  employed i n  a p r o f e s s i o n a l  c a p a c i t y  by 
t h e  Chief P leas .  

I n  f o r c e  29.3.89. 

LIQUOR 

99. Ordinance: The Liquor  L i c e n s i n g  (General  P r o v i s i o n s )  (Amendment) ( S a r k )  

P Ordinance,  1989. - Amends t h e  p r i n c i p a l  Ordinance of 1979 so  a s  t o  e n a b l e  
t h e  Court  of t h e  Senescha l  t o  r e s t r i c t  t h e  p e r m i t t e d  hours  i n  r e s p e c t  of a 

0 
l i q u o r  l i c e n c e  upon a p p l i c a t i o n  i n  t h a t  beha l f  by t h e  Cons tab le ,  and t o  
amend t h e  Schedule  of p e r m i t t e d  hours  i n  r e l a t i o n  t o  P u b l i c  House Licences .  

I n  f o r c e  29.3.89. 

TAXATION 

100. Ordinance: The F i n a n c i a l  P r o v i s i o n s  ( V a r i a t i o n  of R a t e s )  ( S a r k )  Ordinance,  
1989. - I n c r e a s e s  t h e  l a n d i n g  t a x  c h a r g e a b l e  under t h e  F i n a n c i a l  P r o v i s i o n s  
(Sark)  Law, 1978. 

I n  f o r c e  18.1.89. 



Editorial Note: In this Article Mr. Lenfestey makes reference to 
Billet d'Etat No. I1 of 1983 which was originally included as an 
appendix. In view of its length and the general availability of 
Billets dtEtat at the Greffe we have not included it here. 

LEGISLATIVE DRAFTIRG IB A HIRI STATE 

E.J.T. L e n f e s t e y ,  ( f o r m e r l y  a n  A d v o c a t e  o f  t h e  R o y a l  
C o u r t  o f  G u e r n s e y )  

I N T R O D U C T I O N  

1.1 T h i s  P a p e r  i s  b a s e d  o n  my e x p e r i e n c e  a s  a  
l e g i s l a t i v e  d r a f t s m a n  e x t e n d i n g  o v e r  a  p e r i o d  o f  2 5  
y e a r s ,  a l l  but: t w o  a n d  a  h a l f  y e a r s  o f  w h i c h  w a s  g a i n e d  
i n  o n e  o f  t h e  s m a l l e s t  a n d  o l d e s t  c o u n t r i e s  o f  t h e  
C o m m o n w e a l t h ,  t h e  B a i l i w i c k  o f  G u e r n s e y .  T h o s e  t w o  a n d  
a h a l f  y e a r s  w e r e  r e c e n t l y  s p e n t  a s  S e c o n d  P a r l i a m e n t a r y  
C o u n s e l  i n  t h e  C r o w n  L a w  O f f i c e  o f  t h e  G o v e r n m e n t  o f  
F i j i ,  a  l a r g e r ,  b u t  s t i l l  s m a l l ,  a n d  n e w e r  c o u n t r y  o f  
t h e  C o m m o n w e a l t h .  T h e  d i f f e r e n c e s  b e  t w e e n  t h e  p r o c e d u r e  
f o l l o w e d  i n  e a c h  c o u n t r y  w i t h  r e s p e c t  t o  t h e  p r e p a r a t i o n  
of l e g i s l a t i o n  l e d  me t o  a p p r e c i a t e  a l l  t h e  m o r e  t h e  
s i m p l i c i t y  a n d  t h e  e f f i c a c y  o f  t h e  p r o c e d u r e  i n  
G u e r n s e y .  

1.2 T h e  p u r p o s e  o f  t h i s  P a p e r  i s  t w o f o l d  - 
( 1 )  t o  s u g g e s t  t h a t  t h e  p r o c e d u r e  i n  G u e r n s e y  may  

p o i n t  t o  i m p r o v e m e n t s  w h i c h  c o u l d  u s e f u l l y  b e  
m a d e  i n  o t h e r  s m a l l  c o u n t r i e s  o f  t h e  
C o m m o n w e a l t h ;  a n d  

( 2 )  t o  r e c o r d  t h e  p e c u l i a r  d i f f i c u l t i e s  o f  a  
l e g i s l a t i v e  d r a f t s m a n  i n  a  m i n i - s t a t e  a s  s e e n  
f r o m  t h e  d e s k  o r  w o r k b e n c h  o f  a n  e s t a b l i s h e d  
d r a f t s m a n .  
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I - THE B I L L E T  D'ETAT 

D e s c r i p t i o n  ILf n a t u r e  ~ o n t e n t s -  - 

2 . 1  T h e  o n e - c h a m b e r  l e g i s l a t u r e  o f  t h e  I s l a n d  o f  
G u e r n s e y  i s  k n o w n  a s  t h e  S t a t e s  o f  D e l i b ' e r a t i o n .  ( a )  A 
6 1 e e t i . n g  ( o r  A s s e m b l y )  o f  t h e  S t a t e s  i s  c o n v e n e d  b y  t h e  
B a i l i f f  o f  G u e r n s e y ,  a s  P r e s i d e n t  o f  t h e  S t a t e s ,  i n  
p u r s u a n c e  o f  t h e  R u l e s  o f  P r o c e d u r e  o f  t h e  S t a t e s  - 

II b y  m e a n s  o f  a B i l l e t  d e E t a t  c o n t a i n i n g  p a r t i c u l a r s  

o f  t h e  m a t t e r s  t o  b e  d e b a t e d  t h e r e a t  t o g e t h e r  w i t h  
p r o p o s i t i o n s  d e s i g n e d  t o  e n a b l e  t h e  S t a t e s  t o  t a k e  
r e s o l u t i o n s  t h e r e o n ' '  ( b )  

2 .2  T h e  B i l l e t  d ' E t a t  i s  a  c o l l e c t i o n  o f  o f f i c i a l  
p a p e r s  i n  t h e  f o r m  o f  a  b r o c h u r e ,  p r e p a r e d  i n  t h e  o f f i c e  
o f  t h e  B a i l i f f  a n d  i s s u e d  f r o m  t h e r e  f o r  d i s t r i b u t i o n  t o  
m e m b e r s  o f  t h e  S t a t e s  a n d  m e m b e r s  o f  t h e  D o u z a i n e s  
( p a r o c h i a l  c o u n c i l s )  o f  t h e  t e n  p a r i s h e s  o f  t h e  I s l a n d .  
I t  i s  p r i n t e d  p r i v a t e l y ,  C o p i e s  a r e  a v a i l a b l e  f o r  
p u r c h a s e  b y  m e m b e r s  o f  t h e  p u b l i c .  T h e  c o n t e n t 8  o f  a  
B i l l e t  d ' E t a t  g e n e r a l l y  r e c e i v e  i m m e d i a t e  a n d  e x t e n s i v e  
p u b l i c i t y  i n  t h e  l o c a l  n e w s p a p e r  ( t h e r e  i s  n o w  o n l y  
o n e ) .  T h e y  m a y  f i l l  a  f e w  s c o r e  p a g e s .  

2 . 3  T h e  B i l l e t  d ' E t a t  s e r v e s  b o t h  a s  a n  o r d e r  p a p e r  
g i v i n g  t h e  a g e n d a  a n d  o r d e r  o f  b u s i n e s s  f o r  a n  e n t i r e  
M e e t i n g  o f  t h e  S t a t e s ,  a n d  a s  t h e  v e h i c l e  f o r  r e p o r t s  b y  
C o m m i t t e e s  o f  t h e  S t a t e s  c o n t a i n i n g  t h e i r  p r o p o s a l s  f o r  
a d m i n i s t r a t i v e  o r  l e g i s l a t i v e  a c t i o n .  I t  i s  i n  t h i s  
l a t t e r  r e s p e c t  t h a t  t h e  B i l l e t  d ' E t a t  i s  s o  d i s t i n c t i v e  
a n d  o f  s u c h  p a r t i c u l a r  v a l u e .  M e e t i n g s  o f  t h e  S t a t e s  
h a b i t u a l l y  t a k e  p l a c e  o n  t h e  l a s t  W e d n e s d a y  o f  e a c h  
m o n t h ,  e x c e p t  A u g u s t ,  a n d  g e n e r a l l y  l a s t  n o  l o n g e r  t h a n  
t w o  d a y s .  

( a )  T h e r e  i s  ' a n o t h e r  c o n s t i t u t i o n a l  b o d y  k n o w n  a s  t h e  
S t a t e s  o f  E l e c t i o n ,  w h i c h  i s  a n  e l e c t o r a l  c o l l e g e  f o r  
t h e  e l e c t i o n  o f  J u r a t s  o f  t h e  R o y a l  C o u r t  a n d  
C o n s e i l l e r s  o f  t h e  S t a t e s  o f  D e l i b e r a t i o n .  T h e  
r e f e r e n c e s  t o  t h e  S t a t e s  i n  t h i s  P a p e r  a r e  t o  t h e  S t a t e s  
o f  D e l i b e r a t i o n .  

( b )  R u l e  1 . ( 1 )  o f  t h e  R u l e s  o f  P r o c e d u r e  i n  a n d  i n  
r e l a t i o n  t o  A s s e m b l i e s  o f  t h e  S t a t e s  o f  D e l i b e r a t i o n  o f  
t h e  I s l a n d  o f  G u e r n s e y  m a d e  o n  2 8 t h  J u l y  1 9 8 2 .  T h e  
R u l e s  o f  1 9 8 2  r e p r o d u c e d  t h o s e  o f  1 9 5 3  w i t h  o n l y  s l i g h t  
v a r i a t i o n s .  



2 . 4  T h e  m a i n  b u s i n e s s  o f  a  M e e t i n g  i s  t h e  c o n s i d e r a t i o n  
o f  t h e  r e p o r t s  o f  t h e  s t a n d i n g  o r  a d m i n i s t e r i n g  
C o m m i t t e e s  o f  t h e  S t a t e s  ( c o r r e s p o n d i n g  t o  M i n i s t r i e s  
e l s e w h e r e )  r e c o m m e n d i n g  t h e  t a k i n g  o f  a d m i n i s t r a t i v e  
a c t i o n  o r  o f  l e g i s l a t i v e  a c t i o n  b y  w a y  o f  a  P r o j e t  d e  
L o i  ( o r   ill) f o r  s a n c t i o n  b y  O r d e r  i n  C o u n c i l  o r  b y  w a y  
o f  a n  O r d i n a n c e  o f  t h e  S t a t e s .  ( c )  O c c a s i o n a l l y ,  a 
r e p o r t ,  w i t h  s u c h  r e c o m m e n d a t i o n s ,  m a y  b e  m a d e  b y  a n  
& C o m m i t t e e  o f  t h e  S t a t e s  a p p o i n t e d  t o  e n q u i r e  i n t o  a  
p a r t i c u l a r  m a t t e r  a n d  t o  r e p o r t  t o  t h e  S t a t e s  o n  i t s  
f i n d i n g s  w i t h  r e c o m m e n d a t i o n s .  A l l  t h e  r e p o r t s  a r e  i n  
t h e  f o r m  o f  a  l e t t e r  a d d r e s s e d  t o  t h e  P r e s i d e n t  o f  t h e  
S t a t e s  b y  t h e  P r e s i d e n t  o f  t h e  C o m m i t t e e  c o n c e r n e d  o n  
b e h a l f  o f  t h e  C o m m i t t e e .  T h e y  a r e  s e t  o u t  i n  f u l l  i n  
t h e  B i l l e t  d ' E t a t .  

2 . 5  R e p o r t s  o f  o t h e r  C o m m i t t e e s  a r e  c o n s i d e r e d  b y  t h e  
S t a t e s  A d v i s o r y  a n d  F i n a n c e  C o m m i t t e e  b e f o r e  t h e y  a r e  
p u b l i s h e d  i n  a  B i l l e t  d ' E t a t ,  T h e  r e p o r t  o f  a  C o m m i t t e e  
w i l l  b e  i m m e d i a t e l y  f o l l o w e d  i n  t h e  B i l l e t  d O E t a t  e i t h e r  
b y  a  b r i e f  n o t e ,  i n  h e a v y  p r i n t ,  s t a t i n g  t h a t  t h e  
A d v i s o r y  a n d  F i n a n c e  C o m m i t t e e  r e c o m m e n d s  t h e  S t a t e s  t o  
a d o p t  t h e  p r o p o s a l s  m a d e  i n  t h e  r e p o r t  o r  b y  a  
s t a t e m e n t ,  a l s o  i n  t h e  f o r m  o f  a  l e t t e r  a d d r e s s e d  t o  t h e  
P r e s i d e n t  o f  t h e  S t a t e s ,  s e t t i n g  o u t  t h e  A d v i s o r y  a n d  
F i n a n c e  C o m m i t t e e ' s  v i e w s  o n  t h o s e  p r o p o s a l s  - 
e s s e n t i a l l y  o n  t h e i r  f i n a n c i a l  i m p l i c a t i o n s  - a n d  
r e c o m m e n d i n g  t . h e  S t a t e s  t o  a c c e p t  t h e m ,  w i t h  o r  w i t h o u t  
m o d i f i c a t i o n s ,  o r  t o  r e j e c t  t h e m .  

( c )  T h e  S t a t e s  c a n n o t  m o v e  t h e  e n a c t m e n t  o f  l e g i s l a t i o n  
i n  r e l a t i o n  t o  s u c h  m a t t e r s  a s  n a t i o n a l i t y ,  c i t i z e n s h i p  
a n d  d e f e n c e .  " T h e  S t a t e s  e x e r c i s e  l e g i s l a t i v e  p o w e r  b y  
w a y  o f  O r d i n a n c e .  T h a t  p o w e r  i s  i n  t h e  m a i n  t h e  c o m m o n  
l a w  p o w e r  w h i c h  t h e  R o y a l  C o u r t  e x e r c i s e d  u n t i l  1 9 4 8  
w h e n  t h e  p o w e r s  a n d  f u n c t i o n s  o f  a  l e g i s l a t i v e  n a t u r e  o f  
t h e  R o y a l  C o u r t  . . , w e r e  t r a n s f e r r e d  t o  t h e  S t a t e s  b y  
t h e  R e f o r m  ( G u e r n s e y )  L a w ,  1 9 4 8 .  T h e  c o m m o n  l a w  p o w e r  
t o  m a k e  O r d i n a n c e s  i s  l i m i t e d  i n  s c o p e  a n d ,  i n  
p a r t i c u l a r ,  a n  O r d i n a n c e  c a n n o t  i m p o s e  t a x a t  i o n  n o r  c a n  
i t  a l t e r  a  L a w  o r  t h e  c o m m o n  l a w .  A p a r t  f r o m  t h e  c o m m o n  
l a w  p o w e r  o f  t h e  S t a t e s  t o  l e g i s l a t e  b y  O r d i n a n c e ,  t h e  
S t a t e s  a r e  e x p r e s s l y  e m p o w e r e d  u n d e r  L a w s  ( O r d e r s  i n  
C o u n c i l )  s o  t o  l e g i s l a t e  i n  m a t t e r s  t o  w h i c h  t h o s e  L a w s  
r e l a t e  a n d  t o  w h i c h  t h e  c o m m o n  l a w  p o w e r  d o e s  n o t  
e x t e n d ,  T h i s  c o m m o n  l a w  p o w e r  h a s  n e v e r  b e e n  q u e s t i o n e d  
o r  c h a l l e n g e d . "  ( I l e m o r a n d u m  b y  t h e  S t a t e s  o f  G u e r n s e y  
t o  t h e  C o m m i s s i o n  o n  t h e  C o n s t i t u t i o n ,  M i n u t e s  o f  
E v i d e n c e  V I  T h e  C h a n n e l  I s l a n d s  a n d  t h e  I s l e  o f  M a n .  
H . M . S . 0  1 9 7 3 )  



2 .6  T h e  A d v i s o r y  a n d  F i n a n c e  C o m m i t t e e  o c c u p i e s  a  
c e n t r a l  p o s i t i o n  i n  t h e  a d m i n i s t r a t i v e  s t r u c t u r e  o f  t h e  
S t a t e s ,  w h i c h  i s  d i v i d e d  i n t o  d e p a r t m e n t s  e a c h  o f  w h i c h  
i s  - t h e  r e s p o n s i b i l i t y  o f  a  C o m m i t t e e  o f  t h e  S t a t e s . ( d )  

2 . 7  I f  a n y  s e v e n  m e m b e r s  o f  t h e  S t a t e s  a d d r e s s  a  
r e q u e s t  i n  w r i t i n g  t o  t h e  P r e s i d e n t  o f  t h e  S t a t e s  t h a t  
s o m e  m a t t e r  b e  l a i d  b e f o r e  t h e  S t a t e s ,  t h e  P r e s i d e n t  i s  
r e q u i r e d  b y  t h e  R u l e s  o f  P r o c e d u r e  o f  t h e  S t a t e s  ( e )  t o  
s e n d  a  c o p y  o f  t h e  r e q u e s t  ( i n  t h e  f o r m  o f  a  P e t i t i o n  o r  
R e q u e t e )  t o  t h e  A d v i s o r y  a n d  F i n a n c e  C o m m i t t e e  f o r  i t s  
o p i n i o n  o n  t h e  r e q u e s t ,  a n d  t o  i n c l u d e  t h e  r e q u e s t  a n d  
t h a t  o p i n i o n  i n  a  B i l l e t  d ' E t a t .  T h i s  a f f o r d s  a m e a n s  
f o r  p r o p o s a l s  t o  b e  p u t  t o  t h e  S t a t e s  o n  a  m a t t e r  w h i c h  
i s  n o t  w i t h i n  t h e  p o r t f o l i o  o f  a  C o m m i t t e e  o r  o n  w h i c h  a 
C o m m i t t e e  may r e f u s e  t o  m o v e  t h e  S t a t e s .  

2.8 A f t e r  t h e  r e p o r t  o f  t h e  a d m i n i s t e r i n g  C o m m i t t e e  a n d  
t h e  s t a t e m e n t  o f  t h e ' o p i n i o n  o f  t h e  A d v i s o r y  a n d  F i n a n c e  
C o m m i t t e e  o n  t h e  p r o p o s a l s  m a d e  i n  t h e  r e p o r t ,  t h e r e  
a p p e a r s  a  s t a t e m e n t  s e t t i n g  o u t  t h e  t e r m s  o f  t h e  
p r o p o s i t i o n  o r  m o t i o n  t o  b e  p u t  t o  t h e  S t a t e s  b y  t h e  
P r e s i d e n t  o f  t h e  S t a t e s .  T h i s  n o r m a l l y  r e p r o d u c e s  t h e  
t e r m s  o f  t h e  a d m i n i s t e r i n g  C o m m i t t e e ' s  p r o p o s a l s .  

2.9 A B i l l e t  d ' E t a t  may c o n t a i n  o n e  o r  m o r e  a p p e n d i c e s  
s e t t i n g  o u t  r e p o r t s  f o r  i n f o r m a t  i o n  o n l y  f r o m  C o m m i t t e e s  
o f  t h e  S t a t e s  o r  f r o m  o t h e r  s o u r c e s .  

2 . 1 0  I f  l e g i s l a t i o n ,  i n  t h e  f o r m  o f  a P r o j e t  d e  L o i  o r  
d r a f t  O r d i n a n c e  i s  t o  b e  p r e s e n t e d  t o  a  M e e t i n g  o f  t h e  
S t a t e s ,  i t  w i l l  b e  p u b l i s h e d  i n  a  s e p a r a t e  b r o c h u r e  
w h i c h  w i l l  b e  d i s t r i b u t e d  t o g e t h e r  w i t h  t h e  B i l l e t  
d ' E t a t  f o r  t h a t  M e e t i n g .  T h e  B i l l e t  d ' E t a t  w i l l  i n c l u d e  
p r o p o s i t i o n s  f o r  t h e  a p p r o v a l  o f  t h e  l e g i ~ l a t i o n  i n  t h e  
a c c o m p a n y i n g  b r o c h u r e .  I n  t h e  c a s e  o f  a  P r o j e t  d e  L o i ,  
t h e  S t a t e s  a r e  a l s o  a s k e d  t o  a u t h o r i s e  t h e  B a i l i f f  t o  
p r e s e n t  a  p e t i t i o n  t o  t h e  Q u e e n  i n  C o u n c i l  p r a y i n g  f o r  
t h e  R o y a l  S a n c t i o n  t o  b e  g i v e n  t o  t h e  P r o j e t  d e  L o i .  I n  
t h e  c a s e  o f  a d r a f t  O r d i n a n c e ,  t h e  S t a t e s  a r e  a l s o  a s k e d  
t o  d i r e c t  t h a t  i t  s h a l l  h a v e  e f f e c t  a s  a n  O r d i n a n c e  o f  
t h e  S t a t e s ;  i t  w i l l  h a v e  s u c h  e f f e c t  i m m e d i a t e l y  o r  a s  
f r o m  t h e  d a t e  w h i c h  i s  s p e c i f i e d  i n  i t  a s  t h e  d a t e  f o r  
i t s  c o m m e n c e m e n t .  

2.11 S t a t u t o r y  i n s t r u m e n t  6 ( r e g u l a t i o n s  a n d  o r d e r s  m a d e  
b y  C o m m i t t e e s  o f  t h e  S t a t e s )  w h i c h  a r e  r e q u i r e d  t o  b e  
l a i d  b e f o r e  t h e  S t a t e s  a r e  i n c l u d e d  i n  t h e  b r o c h u r e  
c o n t a i n i n g  P r o j e t s  d e  L o i  a n d  d r a f t  O r d i n a n c e s .  T h e y  
may b e  a n n u l l e d  by R e s o l u t i o n  o f  t h e  S t a t e s .  

( d )  T h e  m a n d a t e  o f  e a c h  C o m m i t t e e  i s  c o n f e r r e d  a n d  
d e f i n e d  b y  t h e  S t a t e s  e i t h e r  b y  w a y  o f  a  R e s o l u t i o n  o f  
t h e  S t a t e s  o r  by way o f  a n  O r d e r  i n  C o u n c i l .  

( e l  R u l e  2 2 .  



2.12 T h e  c o n t e n t s  o f  a  B i l l e t  d ' E t a t  may b e  s u m m a r i z e d  
a s  f o l l o w s ,  i n  t h e  o r d e r  i n  w h i c h  t h e y  a r e  l i k e l y  t o  
a p p e a r  - 

( 1 )  T h e  c o n v e n i n g  n o t i c e .  

( 2 )  E l e c t i o n  o f  m e m b e r s  o f  C o m m i t t e e s  o f  t h e  
S t a t e s ,  a u d i t o r s ,  e t c .  

( 3 )  P r o p o s i t i o n s  t o  a p p r o v e  P r o j e t s  d e  L o i  o r  
d r a f t  O r d i n a n c e  ( c o n t a i n e d  i n  t h e  a c c o m p a n y i n g  
b r o c h u r e ) .  

( 4 )  R e p o r t s  o f  C o m m i t t e e s  o f  t h e  S t a t e s ,  a n d  
r e q u e s t s  u n d e r  R u l e  2 2  o f  t h e  r u l e s  o f  
P r o c e d u r e  ( s e e  p a r a g r a p h  2 . 7 )  c o n t a i n i n g  
p r o p o s a l s  f o r  a d m i n i s t r a t i v e  o r  l e g i s l a t i v e  
a c t i o n ,  - e a c h  f o l l o w e d  by - 
( a )  t h e  o p i n i o n  o f  t h e  A d v i s o r y  a n d  F i n a n c e  

C o m m i t t e e  o n  t h o s e  p r o p o s a l s ;  a n d  

( b )  t h e  p r o p o s i t i o n  t o  a p p r o v e  t h o s e  
p r o p o s a l s .  

(5) S t a t u t o r y  i n s t r u m e n t s  t o  b e  l a i d  b e f o r e  t h e  
S t a t e s  a n d  c o n t a i n e d  i n  t h e  a c c o m p a n y i n g  
b r o c h u r e .  

( 6 )  A p p e n d i c e s :  r e p o r t s  e t c .  f o r  i n f o r m a t i o n  o n l y .  

2.13 A t y p i c a l  e x a m p l e  o f  a  B i l l e t  d O E t a t  i s  t h e  B i l l e t  
d O E t a t  f o r  t h e  M e e t i n g  o f  t h e  S t a t e s  o n  t h e  J a n u a r y  1 9 8 3  
( N o .  I 1  o f  1 9 8 3 ) .  A c o p y  o f  i t  a n d  a  c o p y  o f  t h e  
b r o c h u r e  a c c o m p a n y i n g  i t ,  c o n t a i n i n g  t h e  l e g i s l a t i o n  
s u b m i t t e d  f o r  a p p r o v a l  a t  t h a t  M e e t i n g ,  a r e  i n  t h e  
A p p e n d i x  t o  t h i s  P a p e r .  

2 . 14  T h e  d e c i s i o n s  o f  t h e  S t a t e s  t a k e n  a t  a n y  M e e t i n g  
a r e  i n  t h e  f o r m  o f  R e s o l u t i . o n s  o f  t h e  S t a t e s  a n d  a r e  
p r i n t e d  a n d  d i s t r i b u t e d .  T h e  B i l l e t s  d ' E t a t  a n d  
r e s o l u t i o n s  o f  t h e  s t a t e s  f o r  e a c h  y e a r  a r e  b o u n d ,  a n d  
v o l u m e s  o f  t h e s e  a r e  k e p t  a t  t h e  G r e f f e  (E), t h e  l i b r a r y  
o f  t h e  R o y a l  C o u r t  a n d  t h e  t w o  p u b l i c  l i b r a r i e s  o f  t h e  
I s l a n d .  T h e  b o u n d  v o l u m e s ,  g o i n g  b a c k  t o  1 8 3 6 ,  a r e  a n  
i m m e n s e l y  r i c h  s o u r c e  o f  i n f o r m a t i o n  f o r  l o c a l  
h i s t o r i a n s  a n d  o t h e r s .  

( f )  S e r v e s  a s  t h e  p u b l i c  r e c o r d s  o f f i c e  a s  w e l l  a s  t h e  
R e g i s t r y  o f  t h e  R o y a l  C o u r t  a n d  C o u r t  o f  A p p e a l ,  t h e  
o f f i c e  o f  t h e  C l e r k  t o  t h e  M a g i s t r a t e ' s  C o u r t ,  t h e  
R e g i 8 t r . y  o f  B i r t h a ,  D e a t h s  a n d  M a r r i a g e s  a n d  t h e  
R e g i s t r y  o f  C o n v e y a n c e s .  



T h e  c o n v e n i n q  of M e e t i n g s  of the S t a t e s  

3 . 1  T h e  R u l e s  o f  P r o c e d u r e  o f  t h e  S t a t e s  a s  t o  t h e  
c o n v e n i n g  o f  M e e t i n g s  o f  t h e  S t a t e s  b y  m e a n s  o f  a  B i l l e t  
d ' E t a t  ( g )  p r o v i d e  t h a t ,  w h e r e  t h e  B a i l i f f  i s  o f  t h e  
o p i n i o n  t h a t  a n  e a r l y  d e c i s i o n  i s  r e q u i r e d ,  n o t  l e s s  
t h a n  3 d a y s  m u s t  e l a p s e  b e t w e e n  t h e  d a t e  o f  i s s u e  o f  t h e  
B i l l e t  d ' E t a t  a n d  t h e  d a t e  o f  t h e  M e e t i n g  c o n v e n e d  b y  
t h e  B i l l e t  d ' E t a t .  I n  t h e  c a s e  o f  a  M e e t i n g  f o r  t h e  
c o n s i d e r a t i o n  o f  t h e  A n n u a l  B u d g e t  o r  t h e  A n n u a l  
A c c o u n t s  o f  t h e  S t a t e s ,  n o t  l e s s  t h a n  1 5  d a y s  m u s t  
e l a p s e  b e t w e e n  t h e  d a t e  o f  i s s u e  o f  t h e  B i l l e t  d ' E t a t  
a n d  t h e  d a t e  o f  t h e  M e e t i n g  b e i n g  c o n v e n e d .  I n  a n y  
o t h e r  c a s e ,  a t  l e a s t  1 4  d a y s  m u s t  e l a p s e  b e t w e e n  t h o s e  
d a t e s .  

3 .2 A p r o v i s o  t o  t h e  R u l e s  a l l o w s  t h e  B a i l i f f  t o  
c o n v e n e  a  M e e t i n g  o f  t h e  S t a t e s ,  o t h e r  t h a n  o n e  t o  
c o n s i d e r  t h e  A n n u a l  B u d g e t  o r  t h e  A n n u a l  A c c o u n t s ,  
o t h e r w i s e  t h a n  b y  m e a n s  o f  a  B i l l e t  d ' E t a t  a n d  i n  s u c h  
m a n n e r  a n d  a t  s u c h  n o t i c e  a s  h e  s h a l l  d e c i d e .  T h i s  
p o w e r  m a y  b e  r e s o r t e d  t o  w h e r e  t h e  B a i l i f f  c o n s i d e r s  
t h a t  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  r e q u i r e  i t  t o  b e  
u s e d ,  e . g .  w h e r e  a n  e m e r g e n c y  h a s  o c c u r r e d  a n d  i t  i s  
d e s i r a b l e  f o r  t h e  S t a t e s  t o  b e  c o n v e n e d  i m m e d i a t e l y .  
T h i s  p o w e r  h a s  n o t  b e e n  e x e r c i s e d  s i n c e  t h e  e n d  o f  t h e  
l a s t  w a r  i n  1 9 4 5 .  

3 . 3  T h e  p r e s e n t  p r a c t i c e  i s  f o r  a  B i l l e t  d ' E t a t  f o r  a  
M e e t i n g ,  o t h e r  t h a n  o n e  c o n v e n e d  t o  c o n s i d e r  t h e  A n n u a l  
B u d g e t  o r  t h e  A n n u a l  A c c o u n t s ,  t o  b e  i s s u e d  2  d a y s  
b e f o r e  t h e  M e e t i n g  i s  d u e  t o  t a k e  p l a c e .  W h e r e  a  m a j o r  
r e p o r t  i s  b e i n g  p r e s e n t e d  t o  t h e  S t a t e s  w h i c h  r e q u i r e s  
t o  b e  g i v e n  e x h a u s t i v e  c o n s i d e r a t i o n ,  s u c h  a s  a  
c o m p r e h e n s i v e  l e g i s l a t i v e  s c h e m e  o n  s o c i a l  s e c u r i t y  o r  
a n  e c o n o m i c  d e v e l o p m e n t  p l a n ,  t h e  B i l l e t  d ' E t a t  m a y  b e  
i s s u e d  s e v e r a l  w e e k s  b e f o r e  t h e  M e e t i n g  a t  w h i c h  t h e  
r e p o r t  i s  t o  b e  c o n s i d e r e d .  T h i s  a l l o w s  s u f f i c i e n t  t i m e  
f o r  p u b l i c  o p i n i o n  t o  b e  s o u n d e d ,  f o r  p u b l i c  m e e t i n g s  t o  
b e  h e l d  t o  d i s c u s s  t h e  p r o p o s a l s ,  f o r  p r e s s  a n d  o t h e r  
m e d i a  c o m m e n t  a n d  ( n o t  u n i m p o r t a n t  i n  a  s m a l l  c o m m u n i t y )  
c o m m e n t  i n  t h e  c o r r e s p o n d e n c e  c o l u m n s  o f  t h e  l o c a l  
n e w s p a p e r .  T h e  f o r c e s  o f  d e m o c r a c y  i n s i d e  a n d  o u t s i d e  
t h e  l e g i s l a t u r e  a r e  t h u s  g i v e n  a m p l e  o p p o r t u n i t y  t o  j o i n  
i n  t h e  d i s c u s s i o n  o f  t h e  p r o p o s a l s .  

3 . 4  T h e  c o n t r i b u t i o n  o f  t h e  l o c a l  n e w s p a p e r  t o  t h e  
p u b l i c i t y  g i v e n  t o  t h e  c o n t e n t s  o f  a  B i l l e t  d O E t a t  i s  
e n o r m o u s .  I t  r e p e a t s ,  l a r g e l y  v e r b a t i m ,  t h e  c o n t e n t s  o f  
e a c h  B i l l e t  d ' E t a t  t h e  d a y  a f t e r  i t  i s  i s s u e d ,  i n  t h e  
c a s e  w h e r e  t h e  B i l l e t  i s  v e r y  b u l k y ,  o v e r  t h e  n e x t  f e w  
d a y s .  

- - 

( g )  R u l e  1 . ( 2 ) ,  ( 3 ) ,  ( 4 )  a n d  ( 5 )  



3.5 T h i s  a d v a n c e  n o t i c e  o f  t h e  r e p o r t s  a n d  p r o p o s a l s  o f  
C o m m i t t e e s  o f  t h e  S t a ; : e s ,  t h r o u g h  t h e  B i l l e t  d ' E t a t  a n d  
t h e  p r e s s  a n d  o t h e r  m ~ d i a ,  p r o v i d e s  t h e  o p p o r t u n i t y  f o r  
t h o r o u g h  c o n s i d e r a t i o n  t o  b e  g i v e n  b y  m e m b e r s  o f  t h e  
l e g i s l a t u r e  a n d  m e m b e r s  o f  t h e  p u b l i c  a l i k e  t o  t h o s e  
r e p o r t s  a n d  p r o p o s a l s ,  a n d  f o r  t h e  m e m b e r s  o f  t h e  S t a t e s  
t o  a r r i v e  a t  t h e i r  d e c i s i o n  t h o r o u g h l y  i n f o r m e d  a b o u t  
t h e  s u b j e c t  m a t t e r  o f  t h e i r  d e c i s i o n .  T h e y  m a y ,  o f  
c o u r s e ,  h a v e  l e s s  t i m e  t o  c o n s i d e r  a m e n d m e n t s  t o  
p r o p o s i t i o n s  t o  b e  m o v e d  a t  a  M e e t i n g ,  b u t  e v e n  t h e s e  
a r e  u s u a l l y  k n o w n  i n  a d v a n c e  a n d  r e p o r t e d  i n  t h e  p r e s s .  

T h e  p r e p a r a t i o n  of r e p o r t s  of C o m m i t t e e s  of the S t a t e s  
c o n t a i n i n g  p r o p o s a l s  for l e ~ i s l a t i v e  a c t i o n  

4 . 1  I t  i s  a l m o s t  i n v a r i a b l y  t h e  c a s e  t o d a y  t h a t  
l e g i s l a t i o n  o f  a n y  k i n d  w i l l  b e  p r e s e n t e d  t o  t h e  S t a t e s  
f o r  t h e i r  a p p r o v a l  o n l y  i f  i t  i s  p r e c e d e d  b y  a  
R e s o l u t i o n  o f  t h e  S t a t e s ,  p a s s e d  a t  a n  e a r l i e r  d a t e ,  
d i r e c t i n g  t h e  p r e p a r a t i o n  o f  t h e  l e g i s l a t i o n .  V e r y  
e x c e p t  i o n a l l y ,  t h e  r e p o r t  r e c o m m e n d i n g  t h e  p r e p a r a t i o n  
o f  t h e  l e g i s l a t i o n  a n d  t h e  l e g i s l a t i o n  i t s e l f  w i l l  b o t h  
b e  p r e s e n t e d  t o  t h e  S t a t e s  a t  t h e  s a m e  M e e t i n g .  T h i s  
w i l l  b e  p e r m i t t e d  b y  t h e  B a i l i f f  w h e r e  t h e r e  i s  a n  
u r g e n t  n e e d  f o r  t h e  l e g i s l a t i o n ,  b u t  e v e n  i n  s u c h  a n  
e x c e p t i o n a l  c a s e  t h e  r e p o r t  w i l l  h a v e  b e e n  c o n s i d e r e d  
a n d  t h e  p r i n c i p l e s  o f  t h e  l e g i s l a t i o n  a g r e e d  t o  b e f o r e  
t h e  l e g i s l a t i o n  i s  p r e s e n t e d ,  

4 . 2  A t  o n e  t i m e ,  i t  w a s  n o t ,  u n c o m m o n  f o r  d r a f t  
O r d i n a n c e s  t o  b e  p r e s e n t e d  t o  t h e  S t a t e s  w i t h o u t  a n y  
p r e l i m i n a r y  p r o c e e d i n g  a n d  m e r e l y  o n  t h e  r e c o m m e n d a t i o n  
o f  a  C o m m i t t e e  o f  t h e  S t a t e s .  T h i s  p r a c t i c e  h a s  b e e n  
l a r g e l y  d i s c o n t i n u e d .  On o c c a s i o n s ,  a n  O r d i n a n c e  m a d e  
u n d e r  t h e  e n a b l i n g  p r o v i s i o n s  o f  a n  O r d e r  i n  C o u n c i l  
w i l l  b e  p r e s e n t e d  t o  t h e  S t a t e s  w i t h o u t  a n y  p r e l i m i n a r y  
p r o c e e d i n g .  I n  s u c h  a  c a s e ,  t h e  a u t h o r i t y  f o r  t h e  
p r e p a r a t i o n  o f  t h e  O r d i n a n c e  w i l l  s t e m  f r o m  t h e  o r i g i n a l  
d e c i s i o n  o f  t h e  S t a t e s  d i r e c t i n g  t h e  p r e p a r a t i o n  o f  a  
s c h e m e  o f  1 . e g i s l a t i o n  b y  w a y  o f  t h e  e n a b l i n g  O r d e r  i n  
C o u n c i l  a n d  O r d i n a n c e s  t o  b e  m a d e  u n d e r  i t .  T h e  r e p o r t  
p r o p o s i n g  t h e  i n t r o d u c t i o n  o f  t h a t  s c h e m e  w i l l  h a v e  
g i v e n  s u f f i c i e n t  i n d i c a t i o n  o f  w h a t  t h e  O r d i n a n c e s  a r e  
t o  c o n t a i n .  

4.3 T h e  B i l l e t  d ' E t a t  h a s  t h u s  t h e  s i g n a l  m e r i t  o f  
b e i n g  t h e  o f f i c i a l  m e a n s  f o r  e n a b l i n g  t h e  l e g i s l a t u r e  t o  
d i s c u s s  a n d  d e c i d e  o n  t h e  n e e d  f o r  p r o p o s e d  l e g i s l a t i o n  
a n d  t h e  p r i n c i p l e s  o f  p r o p o s e d  l e g i s l a t i o n  b e f o r e  t h e  
l e g i s l a t i o n  i s  p r e p a r e d .  T h e  p r o c e d u r e  f o r  s u c h  
p r e l i m i n a r y  c o n s i d e r a t i o n  o f  p r o p o s e d  l e g i s l a t i o n  i s  
b r o a d l y  a n a l o g o u s  t o  t h e  g e n e r a l  r u l e s  o f  f i n a n c i a l  
p r o c e d u r e  o f  t h e  H o u s e  o f  C o m m o n s  u n d e r  w h i c h  a c h a r g e  
o n  t h e  p u b l i c  f u n d s  m u s t  f i r s t  b e  c o n s i d e r e d  i n  t h e  f o r m  
o f  a  r e s o l u t i o n  w h i c h ,  w h e n  a g r e e d  b y  t h e  H o u s e ,  f o r m s  a  
n e c e s s a r y  p r e l i m i n a r y  t o  t h e  b i l l  o r  c l a u s e  by  w h i c h  t h e  



c h a r g e  i s  a u t h o r i s e d q h ) .  T h i s  p r o c e d u r e  o f  t h e  C o m m o n s  
h a d  a  w i d e r  u s e  a t  o n e  t i m e  i n  r e l a t i o n  t o  b i l l s  o t h e r  
t h a n  t h o s e  f o u n d e d  o n  f i n a n c i a l  r e s o l u t i o n s  - 

" I t  w a s  a t  o n e  t i m e  a n  a c c e p t e d  p r a c t i c e ,  w h e r e  
c i r c u m s t a n c e s  a p p e a r e d  t o  r e q u i r e  i t ,  t o  i n i t i a t e  
l e g i s l a t i o n  b y  t h e  p r e l i m i n a r y  d i s c u s s i o n  o f  
r e s o l u t i o n s  i n  C o m m i t t e e  o f  t h e  w h o l e  H o u s e  ( e . g .  
G o v e r n m e n t  o f  I n d i a  ( N o .  3 )  B i l l ,  1 8 5 8 ,  a n d  t h e  
P a r l i a m e n t  B i l l ,  1 9 1 1 ) .  T h i s  p r o c e d u r e  h a s  n o w  
b e e n  s u p e r s e d e d  i n  t h e  c a s e  o f  g o v e r n m e n t  b i l l s ,  
b y  t h e  p r a c t i c e  o f  p r i o r  p r e s e n t a t i o n  t o  
P a r l i a m e n t  o f  p a p e r s  s e t t i n g  o u t  t h e  p r i n c i p l e s  o f  
t h e  l e g i s l a t i o n  t h a t  i s  p r o p o s e d .  S u c h  p a p e r s  m a y  
b e  t h e  s u b j e c t  o f  d e b a t e ,  w h e n  t h e  H o u s e  h a s  t h e  
o p p o r t u n i t y  t o  e x p r e s s  i t s  o p i n i o n  b e f o r e  
l e g i s l a t i o n  i s  f i n a l l y  d e c i d e d  o n t '  ( i ) .  

4 . 8 .  T h e  r e a s o n  g i v e n  f o r  t h i s  p r o c e d u r e  b e i n g  
d i s c o n t i n u e d  i n  t h e  C o m m o n s  b y  t h e  S t a n d i n g  O r d e r  o f  
1 9 3 8  i n  r e l a t i o n  t o  G o v e r n m e n t  M o n e y  B i l l s  i s  t h a t  - 

t I . . . t h e  d e b a t e  o n  t h e  r e s o l u t i o n s  w a s  i n e v i t a b l y  

a  d e b a t e  u p o n  t h e  m a i n  p r i n c i p l e s  o f  t h e  B i l l ,  a n d  
t h e r e f o r e  c o v e r e d  t h e  s a m e  g r o u n d  a s  t h e  d e b a t e  
u p o n  s e c o n d  r e a d i n g .  T h e  s a m e  M e m b e r s  m i g h t  m a k e  
e x a c t l y  t h e  s a m e  s p e e c h e s  i n  C o m m i t t e e  o n  t h e  
r e s o l u t i o n s ,  a n d  o n  s e c o n d  r e a d i n g . "  ( j )  

T h i s  d o e s  n o t  o c c u r  i n  G u e r n s e y .  O n c e  t h e  S t a t e s  h a v e  
d i s c u s s e d  t h e  p r i n c i p l e s  o f  p r o p o s e d  l e g i s l a t i o n  a n d  
d i r e c t e d  t h a t  t h e  l e g i s l a t i o n  b e  p r e p a r e d ,  t h e  
l e g i s l a t i o n  i s  u s u a l l y  a p p r o v e d  w i t h o u t  d e b a t e .  I t  i s  
r a r e  f o r  t h e  l e g i s l a t i o n  t o  b e  a m e n d e d  w h e n  i t  i s  
p r e s e n t e d  f o r  a p p r o v a l ,  a l t h o u g h  t h e r e  i s  n o  r u l e  
s t o p p i n g  t h e  p r i n c i p l e s  o f  t h e  l e g i s l a t i o n  b e i n g  d e b a t e d  
a g a i n  o n  s u c h  a n  a m e n d m e n t .  A t  t h e  s t a g e  w h e n  t h e  
l e g i s l a t i o n  i s  p r e s e n t e d  t o  i t ,  t h e  S t a t e s  s h o u l d  h a v e  

( h )  T h e  i s s u e  o f  p u b l i c  m o n e y  f o r  t h e  p u b l i c  s e r v i c e  i n  
G u e r n s e y  i s  m e r e l y  a u t h o r i z e d  b y  a  R e s o l u t i o n  o f  t h e  
S t a t e s ,  u s u a l l y  p a s s e d  a t  t h e  M e e t i n g  t o  c o n s i d e r  t h e  
A n n u a l  B u d g e t .  T h e r e  i s  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  
f o r  e x p e n d i t u r e  a u t h o r i z e d  b y  a  R e s o l u t i o n  t o  b e  
s a n c t i o n e d  b y  l e g i s l a t i o n .  T a x a t i o n  m u s t  b e  e f f e c t e d  b y  
o r  u n d e r  a n  O r d e r  i n  C o u n c i l ,  b u t  t h e  I n c o m e  T a x  L a w  
c o n f e r s  p o w e r  o n  t h e  S t a t e s  t o  f i x  t h e  s t a n d a r d  r a t e  o f  
i n c o m e  t a x  b y  R e s o l u t i o n .  

( i )  E r s k i n e  M a y ,  P a r l i a m e n t a r y  P r a c t i c e  ( 1 9 t h  e d i t i o n ) ,  
p .  4 8 4  

( j )  " T h e  H o u s e  o f  C o m m o n s  a t  W o r k "  b y  E r i c  T a y l o r  ( 9 t h  
e d i t i o n ) ,  p .  1 0 3  



t h e  a s s u r a n c e  t h a t  i t  h a s  b e e n  s c r u t i n i z e d  b y  t h e  
L e g i s l a t i o n  C o m m i t t e e  t o  e s t a b l i s h  t h a t  i t  w i l l  
e f f e c t u a l l y  c a r r y  i n t o  e f f e c t  t h e  R e s o l u t i o n  o f  t h e  
S t a t e s  w h i c h  i t  i s  d e s i g n e d  t o  i m p l e m e n t  (k). 

4.4. A r e p o r t  c o n t a i n i n g  p r o p o s a l s  f o r  t h e  e n a c t m e n t  s f  
l e g i s l a t i o n  o f  a n y  k i n d  w i l l  h a v e  b e e n  s u b m i t t e d  t o  t h e  
A t t o r n e y - G e n e r a l  i n  d r a f t  f o r m  b e f o r e  i t  i s  s e n t  t o  t h e  
B a i l i f f  s o  a s  t o  e n s u r e  t h a t  t h e  r e p o r t  c o n t a i n s  
s u f f i c i e n t  i n d i c a t i o n  ( n o t  n e c e s s a r i l y  i n  a n y  g r e a t  
d e t a i l )  a s  t o  w h a t  w i l l  b e  r e q u i r e d  t o  b e  p r o v i d e d  f o r  
i n  t h e  l e g i s l a t i o n .  T h e  r e p o r t  m a y  s e t  o u t  a 
l e g i s l a t i v e  s c h e m e  i n  s o m e  d e t a i l  o r  i t  m a y  m e r e l y  
p r o p o s e  t h a t  l e g i s l a t i o n  o n  a  c e r t a i n  s u b j e c t  s h o u l d  b e  
p r e p a r e d  o n  t h e  l i n e s  o f  a n  A c t  o f  P a r l i a m e n t  d e a l i n g  
w i t h  t h a t  s u b j e c t .  

4 . 5 .  W h a t e v e r  h a p p e n s ,  i n  e v e r y  c a s e  t h e  l e g i s l a t i v e  
d r a f t s m a n  w i l l  b e  a s k e d  t o  c o n s i d e r  t h e  d r a f t  r e p o r t ,  
a n d  v e r y  o f t e n  h e  w i l l  h a v e  h a d  a  h a n d  i n  i t s  
p r e p a r a t i o n .  On o c c a s i o n s ,  h e  m a y  v i r t u a l l y  b e  t h e  s o l e  
a u t h o r  o f  t h e  d r a f t  r e p o r t  a n d  h a v e  p l a y e d  a  l e a d i n g  
r o l e  i n  t h e  f o r m u l a t i o n  o f  t h e  p o l i c y  w h i c h  i s  b e i n g  p u t  
f o r w a r d  f o r  a d o p t i o n .  H e  m a y  h a v e  h a d  f r u i t f u l  
d i s c u s s i o n s  w i t h  t h e  d e p a r t m e n t a l  c i v i l  s e r v a n t  
c o n c e r n e d  a n d  w o r k e d  i n  s u ' c c e s s f u l  c o l l a b o r a t i o n  w i t h  
h i m  i n  p r o d u c i n g  t h e  d r a f t  r e p o r t ;  t h i s  i s  a r e w a r d i n g  
e x p e r i e n c e ,  b u t  i t  d o e s  n o t  h a p p e n  a l w a y s .  

4 . 6 .  B e f o r e  i t  i s  p u b l i s h e d  i n  a  B i l l e t  d ' E t a t ,  
t h e r e f o r e ,  a r e p o r t  o f  a  C o m m i t t e e  o f  t h e  S t a t e s  
c o n t a i n i n g  p r o p o s a l s  f o r  t h e  e n a c t m e n t  o f  l e g i s l a t i o n  
w i l l  h a v e  b e e n  c o n s i d e r e d  - 

(1)  i n  i t s  d r a f t  a n d  f i n a l  f o r m ,  b y  t h e  A t t o r n e y -  
G e n e r a l  a n d  t h e  l e g i s l a t i v e  d r a f t s m a n  

( 2 )  i n  i t s  f i n a l  f o r m ,  b y  t h e  B a i l i f f  a n d  t h e  
A d v i s o r y  a n d  F i n a n c e  C o m m i t  t e e .  

D u r i n g  t h e s e  p r e l i m i n a r y  s t a g e s ,  t h e  a d m i n i s t e r i n g  
C o m m i t t e e  m a y  b e  p e r s u a d e d  t o  a l t e r  i t s  p r o p o s a l s  o r  t o  
w i t h d r a w  t h e m  a l t o g e t h e r .  T h e  B a i l i f f  i s  n o t  i n  a  
p o s i t i o n  t o  d i r e c t  a n y  s u c h  a l t e r a t i o n  o r  w i t h d r a w a l ,  
b u t  h e  i s  i n  a  p o s i t i o n  t o  e x e r c i s e  a p p r e c i a b l e  
i n f l u e n c e .  I n  t h e . c o u r s e  o f  t h i s  c e n t u r y ,  h e  h a s  c o m e  
t o  e x e r c i s e  t h i s  p o w e r  o f  i n f l u e n c e  l e s s  a n d  l e s s  a s  t h e  
a d m i n i s t r a t i v e  s t r u c t u r e  o f  t h e  S t a t e s  h a s  p r o g r e s s i v e l y  

(k) S e e  p a r a g r a p h  6 . 5 ,  w h i c h  d e a l s  w i t h  t h e  f u n c t i o n s  
o f  t h e  L e g i s l a t i o n  C o m m i t  t e e .  



b r o a d e n e d  a n d  t h e  c e n t r a l  r o l e  o f  t h e  A d v i s o r y  a n d  
F i n a n c e  C o m m i t t e e  i n c r e a s e d  i n  i m p o r t a n c e ,  w h i c h  h a s  
r e l i e v e d  h i m  o f  m o s t  o f  h i s  a d m i n i s t r a t i v e  
r e s p o n s i b i l i t i e s .  Ife r e m a i n s  r e s p o n s i b l e  f o r  a r r a n g i n g  
t h e  b u s i n e s s  t o  c o m e  b e f o r e  t h e  S t a t e s ,  b u t  h e  i s  n o t  i n  
a  p o s i t i o n  t o  r e f u s e  t o  p l . a c e  b e f o r e  t h e  S t a t e s  a n y  
q u e s t i o n  o r  b u s i n e s s  i f  r e q u e s t e d  t o  d o  s o  b y  m e m b e r s  o r  
C o m m i t t e e s  o f  t h e  S t a t e s .  

4 .6 .  T h e  A d v i s o r y  a n d  F i n a n c e  C o m m i t t e e ,  i f  i t  h a s  n o t  
a l r e a d y  a m o n g  i t s  m e m b e r s  t h e  P r e s i d e n t  o f  t h e  C o m m i t t e e  
p r o p o s i n g  a n y  l e g i s l a t i o n ,  m a y  i n v i t e  h i m  t o  d i s c u s s  h i s  
C o m m i t t e e ' s  p r o p o s a l s  w i t h  t h e m ,  He w i l l ,  i n  t h a t  
e v e n t ,  u s u a l l y  b e  a c c o m p a n i e d  b y  t h e  p r i n c i p a l  o f f i c e r  
o f  h i s  d e p a r t m e n t .  I n  t h e  c o u r s e  o f  t h e s e  d i s c u s s i s n s ,  
m o d i f i c a t i o n s  t o  t h e  p r o p o s a l s  m a y  b e  a g r e e d  a n d  a  f r e s h  
r e p o r t  s u b m i t t e d  f o r  p u b l i c a t i o n  i n  a  B i l l e t  d ' E t a t .  I t  
i s  n o t  u n c o m m o n  f o r  t h e  s p o n s o r i n g  C o m m i t t e e  t o  w i t h d r a w  
i t s  p r o p o s a l s  a l t o g e t h e r  o r  t o  d e f e r  t h e i r  p r e s e n t a t i o n  
t o  t h e  S t a t e s  a f t e r  d i s c u s s i o n s  w i t h  t h e  A d v i s o r y  a n d  
F i n a n c e  C o m m i t t e e ,  p a r t i c u l a r l y  i f  p u b l i c  e x p e n d i t u r e  i s  
i n v o l v e d .  

4 . 7 .  T h e  c o p y  o f  t h e  B i l l e t  d ' E t a t  No.  I 1  o f  1 9 8 3  i n  
t h e  A p p e n d i x  t o  t h i - 6 - P a p e r  c o n t a i n s  t w o  m a j o r  r e p o r t s ,  
w h i c h  i n c l u d e  p r o p o s a l s  f o r  t h e  e n a c t m e n t  o f  
l e g i s l a t i o n .  T h e  f i r s t  i s  o n  t h e  p r o p o s e d  e x t e n s i o n  o f  
t h e  s o c i a l  s e c u r i t y  s c h e m e  t o  a l l o w  f o r  t h e  g r a n t  o f .  
a t  t e n d a n c e  a l l o w a n c e s  a n d  i n v a l i d  c a r e  a l l o w a n c e s ,  a n d  
t h e  s e c o n d  i s  o n  a  n e w  s c h e m e  f o r  t h e  l i c e n s i n g  o f  
p u b l i c  t r a n s p o r t  s e r v i c e s  a n d  p u b l i c  s e r v i c e  v e h i c l e s .  
T h e  r e p o r t  o n  a t t e n d a n c e  a n d  i n v a l i d  c a r e  a l l o w a n c e s  
s e t s  o u t  i n  t h e  f i r s t  e l e v e n  p a r a g r a p h s  a n  a m p l e  
e x p l a n a t i o n  o f  t h e  e x i s t i n g  l e g i s l a t i o n  w i t h  r e s p e c t  t o  
t h e  p r o v i s i o n  o f  f i n a n c i a l  a i d  t o  d i s a b l e d  p e r s o n s ,  a n d  
a r g u e s  t h e  c a s e  f o r  t h a t  l e g i s l a t i o n  t o  b e  s u p p l e m e n t e d  
s o  a s  t o  b r i n g  t h o s e  a l l o w a n c e s  w i t h i n  t h e  s o c i a l  
s e c u r i t y  s c h e m e  o f  t h e  S t a t e s .  T h e  n e x t  p a r t  o f  t h i s  
r e p o r t  s e t s  o u t  c l e a r l y  a n d  i n  s t r a i g h t f o r w a r d  p r o s e  t h e  
p r i n c i p l e s  o f  t h e  p r o p o s e d  l e g i s l a t i o n ;  t h e  q u a l i f y i n g  
c o n d i t i o n s  f o r  e n t i t l e m e n t  t o  e a c h  a l l o w a n c e ,  t h e  r a t e s  
o f  e a c h  a l l o w a n c e  a n d  h o w  t h e y  a r e  t o  b e  d e t e r m i n e d ,  t h e  
m a k i n g  o f  c l a i m s  a n d  p a y m e n t s  a n d  t h e  a d m i n i s t r a t i v e  
m a c h i n e r y  f o r  d e t e r m i n i n g  c l a i m s .  T h e  r e p o r t  t h e n  g o e s  
o n  t o  r e c o m m e n d  t h a t  t h e  S t a t e s  a p p r o v e  i n  p r i n c i p l e  t h e  
i n t r o d u c t i o n  o f  t h e  p r o p o s e d  s c h e m e ,  a n d  e n d s  w i t h  a  
r e q u e s t  t o  t h e  P r e s i d e n t  o f  t h e  S t a t e s  t o  s u b m i t  
a p p r o p r i a t e  p r o p o s i t i o n s  t o  t h e  S t a t e s ,  i n c l u d i n g  a 
p r o p o s i t i o n  d i r e c t i n g  t h e  p r e p a r a t i o n  o f  s u c h  
l e g i s l a t i o n  a s  i s  r e q u i r e d  t o  g i v e  e f f e c t  t o  t h e i r  
R e s o l u t i o n .  T h e  A d v i s o r y  a n d  F i n a n c e  C o m m i t t e e ' s  r e p o r t  
f o l l o w s  w i t h  a  c h a r a c t e r i s t i c  r e f e r e n c e  t o  t h e  n e e d  f o r  
c u r b i n g  p u b l i c  e x p e n d i t u r e ,  b u t  a l s o  w i t h  a  
r e c o m m e n d a t i o n  t h a t  t h e  p r o p o s a l s  o f  t h e  s p o n s o r i n g  
C o m m i t t e e  b e  a d o p t e d .  T h e  t e r m s  o f  t h e  p r o p o s i t i o n s  t o  
b e  p u t  t o  t h e  S t a t e s  i n  r e l a t i o n  t o  t h o s e  p r o p o s a l s  
f o l l o w  n e x t ,  i n c l u d i n g  o n e  f o r  a u t h o r i s i n g  t h e  
p r e p a r a t i o n  o f  t h e  p r o p o s e d  l e g i s l a t i o n .  



A d v a n t a g e  & thg p r o c e d t ~ r s  in G u e r n s e y ,  w i t h  p a r t i c u l a r  ---- 
r e f e r e n c e  to the l e ~ i s l a t i v e  d r a f t s m a n  

5 . 1 .  T h e  p r o c e d u r e  f o r  p r e l i m i n a r y  c o n s i d e r a t i o n  o f  
p r o p o s a l s  f o r  t h e  e n a c t m e n t  o f  l e g i s l a t i o n  h a s  m a n y  
a d v a n t a g e s ,  n o t  l e a s t  f o r  t h e  l e g i s l a t i v e  d r a f t s m a n .  
T h e r e  i s  m u c h  l e s s  r i s k  u n d e r  t h i s  p r o c e d u r e  o f  h i s  t i m e  
b e i n g  t a k e n  u p  o n  p r e p a r i n g  l e g i s l a t i o n  w h i c h  w i l l  b e  
r e j e c t e d  b y  t h e  l e g i s l a t u r e ,  a n d  h a r d l y  a n y  r i s k  a t  a l l  
o f  l e g i s l a t i o n  h e  h a s  p r e p a r e d  b e i n g  a b a n d o n e d  b y  t h e  
s p o n s o r i n g  C o m m i t t e e  b e f o r e  b e i n g  p r e s e n t e d  t o  t h e  
S t a t e s .  

5 . 2 .  I f  t h e  s p o n s o r i n g  C o m m i t t e e  h a s  s e c o n d  t h o u g h t s  
a n d  d e c i d e s  t h a t  i t  d o e s  n o t  w i s h  t o  p r o c e e d  w i t h  t h e  
p r o p o s e d  l e g i s l a t i o n ,  i t  i s  b o u n d  t o  g o  b a c k  t o  t h e  
S t a t e s  f o r  t h e  o r i g i n a l  R e s o l u t i o n  d i r e c t i n g  t h e  
p r e p a r a t i o n  o f  t h e  l e g i s l a t i o n  t o  b e  r e s c i n d e d .  

5 . 3 .  E l s e w h e r e ,  a m o n g  o t h e r  s m a l l e r  c o u n t r i e s  o f  t h e  
C o m m o n w e a l t h ,  i n s t a n c e s  m a y  b e  f o u n d  w h e r e  a  m a j o r  B i l l  
i s  p r e p a r e d ,  e v e n  p r i n t e d  a n d  p u b l i s h e d ,  w i t h o u t  t h e  
l e g i s l a t u r e  h a v i n g  g i v e n  t h e  p r i n c i p l e s  o f  t h e  B i l l  a n y  
p r e l i m i n a r y  c o n s i d e r a t i o n .  I t  m a y  b e  a b a n d o n e d  b e f o r e  
o r  a f t e r  i t  i s  p r i n t e d  a n d  p u b l i s h e d .  I f  i t  i s  
p r e s e n t e d  t o  t h e  l e g i s l a t u r e  i t  m a y  b e  a t  v e r y  s h o r t  
n o t i c e ,  b e i n g  p u b l i s h e d  s h o r t l y  b e f o r e  i t  i s  d u e  t o  b e  
p r e s e n t e d .  E x p l a n a t o r y  d a t a  m a y '  b e  a t t a c h e d  t o  t h e  
B i l l ,  b u t  t h i s  w i l l  u s u a l l y  f o l l o w  t h e  s e q u e n c e  o f  t h e  
p r o v i s i o n s  o f  t h e  B i l l  a n d  b e  t o o  s u c c i n t  t o  p r o v i d e  a 
c l e a r  e x p o s i t i o n  o f  t h e  p r i n c i p l e s  o f  t h e  B i l l .  T h i s  
d a t a  w i l l  n o t  i n  a n y  e v e n t  i n c l u d e  a n y  r e a s o n i n g  o r  
e v i d e n t i a l  m a t e r i a l  t o  s u p p o r t  t h e  c a s e  f o r  t h e  B i l l .  

5.4. M o n t h s  o f  c o n c e n t r a t e d  e f f o r t  b y  t h e  d r a f t s m a n  m a y  
b e  w a s t e d  a l t o g e t h e r .  I f  t h e  B i l l  i s  p r o c e e d e d '  w i t h ,  i t  
m a y  b e  t h e  s u b j e c t  o f  a  d e s u l t o r y  d e b a t e  r e s u l t i n g  
l a r g e l y  f r o m  a l a c k  o f  a  c l e a r  u n d e r s t a n d i n g  o f  i t s  
p r i n c i p l e s ,  w h i c h  h a v e  n o t  b e e n  e x p l a i n e d  s u f f i c i e n t l y  
a n d  i n  g o o d  t i m e  b e f o r e h a n d .  T h i s  w a s t e  o f  t i m e  a n d  
e f f o r t  m a y  b e  a f f o r d e d  i n  l a r g e r  c o u n t r i e s ,  b u t  i t  i s  
e x p e n s i v e  a n d  s h o u l d  b e  a v o i d e d  i n  t h e  s m a l l e r  o n e s ,  
p a r t i c u l a r l y  i f  t h e  s e r v i c e s  o f  a n  e x - p a t r i a t e  d r a f t s m a n  
h a v e  h a d  t o  b e  u s e d .  

5 . 5 .  T h e  a b s e n c e  o f  p o l i t i c a l  p a r t i e s  i n  G u e r n s e y  ( o r  
a t  l e a s t  t h e  a b s e n c e  o f  t h e i r  r e p r e s e n t a t i o n  i n  t h e  
S t a t e s )  a n d  t h e  r e s u l t i n g  a b s e n c e  o f  p a r t y  g o v e r n m e n t  
a n d  o f  a n  o f f i c i a l  o p p o s i t i o n ,  f a c i l i t a t e s  t h e  s m o o t h  
o p e r a t i o n  o f  g o v e r n m e n t  b y  c o m m i t  t e e s  o f  t h e  l e g i s l a t u r e  
w h i c h  w o u l d  b e  i m p o s s i b l e  e l s e w h e r e .  I t  m i g h t  b e  q u i t e  
i m p r a c t i c a b l e  f o r  a n y t h i n g  s i m i l a r  t o  t h e  B i l l e t  d ' E t a t  
t o  b e  u s e d  i n  o t h e r  c o u n t r i e s ,  b u t  i t  i s  s u g g e s t e d  t h a t  
c o n s i d e r a t i o n  m i g h t  b e  g i v e n  t o  t h e  r e v i s i o n  o f  t h e  
s t a n d i n g  o r d e r s  o f  t h e i r  l e g i s l a t u r e s  s o  a s  t o  e n s u r e  
t h a t ,  a s  a  g e n e r a l  r u l e ,  B i l l s  a r e  b r o u g h t  i n  u p o n  
r e s o l u t i o n s ,  w h e t h e r  o r  n o t  t h e y  a r e  d e s i g n e d  t o  
a u t h o r i z e  a  c h a r g e  o n  p u b l i c  f u n d s .  I n  t h i s  w a y  t h e  
i n t e r e s t s  o f  d e m o c r a c y  m i g h t  b e  b e t t e r  s e r v e d ,  a n d  t h e  
s e r v i c e s  o f  t h e  d r a f t s m a n  m a d e  m o r e  e f f e c t u a l ,  
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6 .1 .  O n c e  t h e  S t a t e s  h a v e  p a s s e d  a  R e s o l u t i o n  d i r e c t i n g  
t h e  p r e p a r a t i o n  o f  l e g i s l a t i o n ,  i t  i s  t h e  r e s p o n s i b i l i t y  
o f  t h e  L a w  O f f i c e r s  o f  t h e  C r o w n ,  t h e  A t t o r n e y - G e n e r a l  
a n d  S o l i c i t o r - G e n e r a l ,  t o  d r a f t  t h e  l e g i s l a t i o n  a n d  t o  
p r e s e n t  i t  t o  t h e  L e g i s l a t i o n  C o m m i t t e e  o f  t h e  S t a t e s .  
T h e  w o r k  o f  d r a f t i n g  t h e  l e g i s l a t i o n  w i l l  n o r m a l l y  b e  
c a r r i e d  o u t  a l o n e  b y  o n e  o f  t h e  l e g i s l a t i v e  d r a f t s m e n  
e m p l o y e d  i n  t h e  o f f i c e  o f  t h e  L a w  O f f i c e r s .  H e  w i l l  
h a v e  t o  c o p e  w i t h  s o m e ,  i f  n o t  a l l ,  o f  t h e  d i f f i c u l t i e s  
m e n t i o n e d  i n  P a r t  B o f  t h i s  P a p e r .  

6 . 2 .  T h e  S t a t e s  L e g i s l a t i o n  C o m m i t t e e  i s  t h e  c r e a t u r e  
o f  t h e  R e f o r m  ( G u e r n s e y )  L a w ,  1 9 4 8 .  ( 1 )  I t s  
c o n s t i t u t i o n  a n d  f u n c t i o n s  a r e  s e t  o u t  i n  s e c t i o n  6 5  o f  
t h a t  Law.  I t  c o n s i s t s  o f  t h e  B a i l i f f ,  w h o  i s  P r e s i d e n t  
o f  t h e  C o m m i t t e e ,  a n d  s e v e n  m e m b e r s  o f  t h e  S t a t e s  
e l e c t e d  b y  t h e  S t a t e s .  

6 . 3 .  T h e  C o m m i t t e e  w a s  i n t e n d e d  t o  t a k e  o v e r  t h e  
f u n c t i o n s  o f  t h e  R o y a l  C o u r t  ( s i t t i n g  a s  a  C o u r t  o f  
C h i e f  P l e a s )  b e f o r e  t h e  r e f o r m s  o f  1 9 4 8 ,  a n d  t o  p r o v i d e  
a n  e f f e c t i v e  m e a n s  o f  c o n t r o l l i n g  t h e  w h o l e  l e g i s l a t i v e  
p r o c e s s ,  w h i c h  w a s  t h o u g h t  n e c e s s a r y  o n  a c c o u n t  o f  t h e  
s i t u a t i o n  t h e n  p r e v a i l i n g  a n d  p a r t l y  c a u s e d  " b y  t h e  
r e l u c t a n c e  o f  t h e  S t a t e s  t o  u n d e r t a k e  t h e  d e t a i l e d  
e x a m i n a t i o n  o f  l e g i s l a t i v e  p r o p o s a l s  b y  a  m e t h o d  
c o r r e s p o n d i n g  t o  t h e  C o m m i t t e e  S t a g e  i n  t h e  I m p e r i a l  
P a r l i a m e n t " :  ( m )  I t  w a s  f e l t ,  a t  t h e  t i m e  t h e  p r o p o s a l s  
w e r e  m a d e  f o r  s e t t i n g - u p  t h e  C o m m i t t e e ,  t h a t  m e m b e r s  o f  
t h e  S t a t e s  g e n e r a l l y  h a d  i n s u f f i c i e n t  t i m e  t o  d e v o t e  t o  
i n t e n s i v e  w o r k  i n  t h e  S t a t e s  a n d  d i d  n o t  g e n e r a l l y  
c o n c e r n  t h e m s e l v e s  w i t h  t h e  d e t a i l e d  c o n t e n t s  o f  
m e a s u r e s  b e f o r e  t h e m ,  b u t  w e r e  c o n t e n t  t o  l a y  d o w n  t h e  
b r o a d  l i n e s  o n  w h i c h  l e g i s l a t i o n  s h o u l d  b e  f r a m e d  a n d  
l e a v e  t o  t h e  R o y a l  C o u r t  t h e  t a s k  o f  e n s u r i n g  t h a t  t h e i r  
w i s h e s  w e r e  c a r r i e d  o u t .  T h i s  a p p l i e s  t o d a y  a s  m u c h  a s  
i t  d i d  i n  t h e  e a r l y  p o s t - w a r  y e a r s ,  a l t h o u g h  o f  c o u r s e  
t h e  L e g i s l a t i o n  C o m m i t t e e  now s t a n d s  i n  t h e  p l a c e  o f  t h e  
R o y a l  C o u r t  f o r  t h e  p u r p o s e  o f  g i v i n g  d e t a i l e d  
c o n s i d e r a t i o n  t o  d r a f t  P r o j e t s  d e  L o i  a n d  d r a f t  
O r d i n a n c e s .  

( 1 )  O r d r e s  e n  C o n s e i l  V o l .  X I I I ,  p ,  2 8 8 .  T h e s e  b o u n d  
v o l u m e s  o f  O r d e r s  i n  C o u n c i l ,  w r i t t e n  i n  t h e  E n g l i s h  
L a n g u a g e  s i n c e  t h e  l a s t  w a r ,  a r e  p u b l i s h e d  u n d e r  t h e  
a u t h o r i t y  o f  t h e  R o y a l  C o u r t .  T h e r e  a r e  now 2 6  v o l u m e s  
a n d  s e v e r a l  m o r e  d u e  t o  b e  c o m p i l e d .  

( m )  T h e  R e p o r t  o f  t h e  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l  o n  
p r o p o s e d  r e f o r m s  i n  t h e  C h a n n e l  I s l a n d s ,  p r e s e n t e d  b y  
t h e  S e c r e t a r y  o f  S t a t e  f o r  t h e  H o m e  D e p a r t m e n t  t o  
P a r l i a m e n t ,  M a r c h  1 9 4 7  ( C m d .  7 0 7 4 )  p .  3 1 .  T h e  r e f o r m s  
o f  1 9 4 8 ,  i n c l u d i n g  t h e  e s t a b l i s h m e n t  o f  t h e  L e g i s l a t i o n  
C o m m i t t e e ,  f o l l o w e d  t h e  r e c o m m e n d a t i o n s  o f  t h i s  R e p o r t .  



6 . 4 .  T h e  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l  a p p o i n t e d  i n  
1 9 4 6  t o  e n q u i r e  i n t o  r e f o r m s  i n  t h e  c o n s t i t u t i o n  a n d  
p r o c e d u r e  o f  t h e  S t a t e s  o f  G u e r n s e y  ( a s  w e l l  a s  o f  t h e  
S t a t e s  o f  J e r s e y )  r e c o m m e n d e d  t h a t  r e s p o n s i b i l i t y  f o r  
t h e  p r e p a r a t i o n  o f  a l l  l e g i s l a t i o n  s h o u l d  b e  t r a n s f e r r e d  
f r o m  t h e  R o y a l  C o u r t  t o  t h e  S t a t e s ,  ( n )  a n d  s u g g e s t e d  - 

". . . t h a t  t h e  S t a t e s  s h o u l d  e x a m i n e  t h e  
p o s s i b i l i t y  o f  a d o p t i n g  a  s c h e m e  o n  t h e  f o l l o w i n g  
l i n e s .  I f  i t  b e  f o u n d  i m p r a c t i c a b l e  f o r  t h e  
S t a t e s  t o  u n d e r t a k e  t h e  d e t a i l e d  e x a m i n a t i o n  o f  
P r o j e t s  d e  L o i  a n d  o t h e r  f o r m s  o f  l e g i s l a t i o n  a t  
p r e s e n t  e x a m i n e d  b y  t h e  R o y a l  C o u r t ,  t h o s e  
f u n c t i o n s  m i g h t  b e  d e l e g a t e d  b y  t h e  S t a t e s  t o  a  
C o m m i t t e e  o f  t h e  S t a t e s .  A l l  l e g i s l a t i o n  s h o u l d  
b e  d r a f t e d  u n d e r  t h e  s u p e r v i s i o n  o f  t h e  L a w  
O f f i c e r s  o f  t h e  C r o w n ,  f o r  p r e s e n t a t i o n  t o  t h e  
C o m m i t t e e .  We s u g g e s t  t h a t  t h i s  C o m m i t t e e  s h o u l d  
b e  g i v e n  p o w e r s  b y  t h e  S t a t e s  t o  d e c i d e  w h e n  
c i r c u m s t a n c e s  j u s t i f y  t h e  i s s u e  o f  i m m e d i a t e  
l e g i s l a t i o n ,  s u c h  a s  i s  a t  p r e s e n t  p r o v i d e d  f o r  
b y  O r d i n a n c e ,  a n d  t o  m a k e  t h e  n e c e s s a r y  o r d e r  o r  
r e g u l a t i o n  t o  b e  o p e r a t i v e  i m m e d i a t e l y .  I n  
g e n e r a l ,  a l l  P r o j e t s  d e  L o i ,  a n d  w h e n  t h e r e  i s  n o  
u r g e n c y ,  s u b o r d i n a t e  l e g i s l a t i o n ,  s h o u l d ,  a f t e r  
e x a m i n a t i o n  a n d  a d o p t i o n  b y  t h e  C o m m i t t e e ,  b e  
p r e s e n t e d  t o  t h e  S t a t e s ,  a n d  s h o u l d  n o t  b e  
o p e r a t i v e  u n l e s s  a p p r o v e d  b y  t h e  S t a t e s  o r ,  i n  
t h e  c a s e  o f  P r o j e t s ,  b y  t h e  S t a t e s  a n d  H i s  
M a j e s t y  i n  C o u n c i l .  L e g i s l a t i o n  p a s s e d  b y  t h e  
C o m m i t t e e  a n d  d e s i g n e d  t o  h a v e  i m m e d i a t e  e f f e c t  
s h o u l d  b e  s u b j e c t  t o  a  n e g a t i v e  r e s o l u t i o n  o f  t h e  
S t a t e s  a t  i t s  n e x t  m e e t i n g  w i t h o u t  p r e j u d i c e  t o  
a n y t h i n g  d o n e  t h e r e u n d e r  b e f o r e  t h e  p a s s i n g  o f  
t h e  n e g a t i v e  r e s o l u t i o n .  . . , " ( 0 )  

( n )  B e f o r e  1 9 4 8 ,  d r a f t s  o f  P r o j e t s  d e  L o i  a n d  
O r d i n a n c e s  w e r e  p r e p a r e d  b y  o r  u n d e r  t h e  s u p e r v i s i o n  o f  
t h e  Law O f f i c e r s ,  a n d  t h e n  p r e s e n t e d  t o  t h e  R o y a l  C o u r t  
f o r  d e t a i l e d  c o n s i d e r a t i o n .  T h i s  t o o k  p l a c e  i n  p u b l i c  
a n d  a n y  m e m b e r  o f  t h e  p u b l i c  h a d  t h e  r i g h t  t o  b e  h e a r d  
e i t h e r  i n  p e r s o n  o r  b y  C o u n s e l  a s  r e g a r d s  a n y  O r d i n a n c e  
w h i c h  m i g h t  a f f e c t  h i s  i n t e r e s t s ,  b u t  n o t  a s  r e g a r d s  a  
P r o j e t  d e  L o i ,  i n  w h i c h  t h e  R o y a l  C o u r t  w a s  b o u n d  b y  t h e  
R e s o l u t i o n  o f  t h e  S t a t e s .  T h e  t e x t  o f  t h e  d r a f t  o f  t h e  
m o r e  i m p o r t a n t  O r d i n a n c e s  w a s  p u b l i s h e d  i n  t h e  l o c a l  
n e w s p a p e r s  a n d  p u b l i c  n o t i c e  g i v e n  o f  t h e  d a t e  w h e n  t h e  
C o u r t  w a s  t o  c o n s i d e r  i t .  T h e  C o m m i t t e e  o f  t h e  P r i v y  
C o u n c i l  n o t e d  t h e  p e c u l i a r i t y  o f  t h e  p a r t  p l a y e d  b y  t h e  
C o u r t ,  w h i c h  t o o k  a  d e c i s i v e  p a r t  i n  t h e  f r a m i n g  o f  
l e g i s l a t i o n  w h i c h  t h e y  m i g h t  b e  r e q u i r e d  t o  c o n s t r u c t  i n  
t h e i r  j u d i c i a l  c a p a c i t y  l a t e r  o n .  T h e  C o u r t  m i g h t  
i t s e l f  i n i t i a t e  O r d i n a n c e s ,  a n d  i t  w a s  n o t  u n u s u a l  f o r  
i t  t o  d o  s o .  

( 0 )  R e p o r t  o f  t h e  C o m m i t t e e ,  p .  3 1 .  



6 . 5 .  I n  t h e  e v e n t ,  t h e  L e g i s l a t i o n  C o m m i t t e e  w a s  
e s t a b l i s h e d  w i t h  t h e  f u n c t i o n s  o f  - 

( a )  r e v i e w i n g  a n d  r e v i s i n g  e v e r y  P r o j e t  d e  L o i  
p r e s e n t e d  t o  t h e  C o m m i t t e e  b y  a L a w  O f f i c e r  o f  
t h e  C r o w n  f o r  t h e  p u r p o s e  o f  e n s u r i n g  t h a t  t h e  
s a m e  i s  i n  a c c o r d a n c e  w i t h  a n d  w i l l  
e f f e c t u a l l y  c a r r y  i n t o  e f f e c t  a n y  R e s o l u t i o n  
o f  t h e  S t a t e s  d e s i g n e d  t o  b e  i m p l e m e n t e d  
t h e r e b y  a n d  o f  t r a n s m i t t i n g  t h e  P r o j e t  d e  L o i  
t o  t h e  S t a t e s  f o r  t h e  c o n s i d e r a t i o n  a n d  
d e c i s i o n  o f  t h e  S t a t e s ,  s u b j e c t  t o  t h e  R o y a l  
S a n c t i o n ;  

( b )  o f  r e v i e w i n g  a n d  r e v i s i n g  e v e r y  d r a f t  
O r d i n a n c e  p r e s e n t e d  t o  t h e  C o m m i t t e e  b y  a  Law 
O f f i c e r  o f  t h e  C r o w n  a t  t h e  i n s t a n c e  o f  t h e  
S t a t e s  o r  o f  a  C o m m i t t e e  o f  t h e  S t a t e s  ( p )  
a n d ,  e x c e p t  w h e r e  t h e  C o m m i t t e e  e x e r c i s e s  i t s  
p o w e r  m e n t i o n e d  i n  t h e  n e x t  s u b - p a r a g r a p h ,  o f  
t r a n s m i t t i n g  t h e  d r a f t  O r d i n a n c e  t o  t h e  S t a t e s  
f o r  t h e  c o n s i d e r a t i o n  a n d  d e c i s i o n  o f  t h e  
S t a t e s ;  a n d  

( c )  i f  t h e  C o m m i t t e e  i s  o f  t h e  o p i n i o n  t h a t  a n y  
d r a f t  O r d i n a n c e  s h o u l d  i n  t h e  p u b l i c  i n t e r e s t  
b e  m a d e  i m m e d i a t e l y ,  m a k i n g  t h e  O r d i n a n c e  
i t s e l f  s o  a s  t o  h a v e  e f f e c t  i m m e d i a t e l y  o r  o n  
s u c h  d a t e  a s  t h e  C o m m i t t e e  s h a l l  p r e s c r i b e .  

( q )  

T h e  P o w e r  o f  t h e  C o m m i t t e e  t o  m a k e  O r d i n a n c e s  ( c o m m o n l y  
c a l l e d  E m e r g e n c y  O r d i n a n c e s )  i s  r a r e l y  u s e d .  I t  may  b e  
u s e d  w h e r e  a n  O r d i n a n c e  i s  r e q u i r e d  t o  b e  b r o u g h t  i n t o  
e f f e c t  b e t w e e n  t h e  d a t e s  o f  t w o  N e e t i n g s  o f  t h e  S t a t e s  
a n d  w h e r e  i t  i s  n o t  o f  s u f f i c i e n t  i m p o r t a n c e  a s  t o  
r e q u i r e  a  M e e t i n g  o f  t h e  S t a t e s  t o  b e  c o n v e n e d  s p e c i a l l y  
t o  m a k e  t h e  O r d i n a n c e .  An O r d i n a n c e  m a d e  b y  t h e  
C o m m i t t e e  i s  r e q u i r e d  t o  b e  l a i d  b e f o r e  a  M e e t i n g  o f  t h e  
S t a t e s  a s  s o o n  a s  m a y  b e  a f t e r  i t  i s  m a d e .  T h e  S t a t e s  
m a y  t h e n  a n n u l  t h e  O r d i n a n c e .  

6 . 6 .  T h e  L e g i s l a t i o n  C o m m i t t e e  v e r y  r a r e l y  r e f u s e s  t o  
a p p r o v e  a  P r o j e t  d e  L o i  o r  d r a f t  O r d i n a n c e .  C o p i e s  o f  
d r a f t  l e g i s l a t i o n  f o r  c o n s i d e r a t i o n  b y  t h e  C o m m i t t e e  a r e  
u s u a l l y  d i s t r i b u t e d  t o  m e m b e r s  o f  t h e  C o m m i t t e e  a t  l e a s t  
s e v e n  d a y s  b e f o r e  t h e  C o m m i t t e e  i s  d u e  t o  m e e t .  T h e  
m e e t i n g s  o f  t h e  C o m m i t t e e  a r e  a t t e n d e d  b y  a  Law O f f i c e r  

( p )  A s  m e n t i o n e d  i n  p a r a g r a p h  4 . 2  t h e  p r a c t i c e  o f  
d r a f t  O r d i n a n c e s  b e i n g  p r e s e n t e d  m e r e l y  a t  t h e  i n s t a n c e  
o f  a  C o m m i t t e e  o f  t h e  S t a t e s  h a s  b e e n  l a r g e l y  
d i s c o n t i n u e d .  

( q )  S e c t i o n  6 6  o f  t h e  R e f o r m  ( G u e r n s e y )  L a w ,  1 9 4 8 .  
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of  t h e  C r o w n ,  t h e  d r a f t s m e n  r e s p o n s i b l e  f o r  d r a f t i n g  t h e  
l e g i s l a t i o n  b e i n g  c o n s i d e r e d ,  t h e  P r e s i d e n t  o f  t h e  
C o m m i t t e e  o f  t h e  S t a t e s  s p o n s o r i n g  t h e  l e g i s l a t i o n  a n d  
h i s  p r i n c i p a l  d e p a r t m e n t a l  o f f i c e r .  T h e r e  i s  t h u s  a n  
o p p o r t u n i t y  f o r  m e m b e r s  o f  t h e  L e g i s l a t i o n  C o m m i t t e e  t o  
o b t a i n  w h a t e v e r  e x p l a n a t i o n  t h e y  r e q u i r e  a b o u t  t h e  d r a f t  
l e g i s l a t i o n .  I t  w i l l  b e  t h e i r  d u t y  t o  c o l l a t e  t h e  d r a f t  
l e g i s l a t i o n  w i t h  t h e  r e p o r t  o f  t h e  s p o n s o r i n g  C o m m i t t e e  
i n  t h e  B i l l e t  d ' E t a t  c o n t a i n i n g  t h e  p r o p o s a l s  f o r  t h e  
l e g i s l a t i o n  a n d  w i t h  t h e  R e s o l u t i o n  o f  t h e  S t a t e s .  Any 
m a t e r i a l  d e p a r t u r e  f r o m  t h e  t e r m s  o f  t h a t  R e s o l u t i o n  
w i l l  o n l y  b e  a l l o w e d  b y  t h e  C o m m i t t e e  s u b j e c t  t o  t h e  
a p p r o v a l  o f  t h e  S t a t e s  w h e n  t h e  l e g i s l a t i o n  i s  p r e s e n t e d  
t o  t h e  S t a t e s  f o r  a p p r o v a l .  T h e  G r e f f i e r ,  w h o  i s  C l e r k  
o f  t h e  S t a t e s ,  a t t e n d s  m e e t i n g s  o f  t h e  L e g i s l a t i o n  
C o m m i t t e e  t o  r e c o r d  i t s  p r o c e e d i n g s .  

6 . 7 .  T h e  p r e l i m i n a r y  c o n s i d e r a t i o n  o f  l e g i s l a t i o n  i n  
G u e r n s e y  i s  t h u s  c a r r i e d  o u t  i n  t h r e e  s t a g e s  - 

( a )  f i r s t l y ,  t h e  r e p o r t  t o  t h e  S t a t e s  c o n t a i n i n g  
p r o p o s a l s  f o r  l e g i s l a t i o n  w i l l  h a v e  b e e n  
c o n s i d e r e d  b y  t h e  L a w  O f f i c e r s  o f  t h e  C r o w n ,  
t h e  L e g i s l a t i v e  D r a f t s m a n ,  t h e  B a i l i f f  a n d  t h e  
A d v i s o r y  a n d  F i n a n c e  C o m m i t t e e ;  

( b )  s e c o n d l y  t h e  r e p o r t  w i l l  t h e n  b e  c o n s i d e r e d  b y  
t h e  S t a t e s  w h o  m a y  d i r e c t  t h e  p r e p a r a t i o n  o f  
t h e  l e g i s l a t i o n ;  a n d  

( c )  t h i r d l y ,  t h e  L e g i s l a t i o n  C o m m i t t e e  w i l l  
e x a m i n e  t h e  d r a f t  l e g i s l a t i o n  b e f o r e  i t  i s  
p r e s e n t e d  t o  t h e  S t a t e s .  

T h i s  i s  i n  s h a r p  c o n t r a s t  w i t h  t h e  p r o c e d u r e  u s e d  
e l s e w h e r e ,  w h e r e  a  B i l l  m a y  b e  i n t r o d u c e d  i n t o  
P a r l i a m e n t  b y  t h e  M i n i s t e r  c o n c e r n e d ,  a t  s h o r t  n o t i c e  
a n d  p r e l i m i n a r y  c o n s i d e r a t i o n  h a v i n g  b e e n  g i v e n  t o  i t  
p o s s i b l y  o n l y  b y  t h e  C a b i n e t ,  t h e  M i n i s t e r  a n d  h i s  
p r i n c i p a l  d e p a r t m e n t a l  o f f i c e r s ,  t h e  L e g i s l a t i v e  
D r a f t s m a n  a n d  t h e  A t t o r n e y - G e n e r a l :  I t  w i l l  v i r t u a l l y  
b e  s p r u n g  o n  m e m b e r s  o f  t h e  l e g i s l a t u r e ,  w h o  w i l l  
u s u a l l y  b e  a b l e  t o  d e b a t e  a n d  t a k e  a  d e c i s i o n  o n  t h e  
p r i n c i p l e s  o f  t h e  B i l l  o n l y  a f t e r  i t  h a s  b e e n  
i n t r o d u c e d ,  w i t h  l i t t l e  o r  n o  o p p o r t u n i t y  o f  i n f o r m i n g  
t h e m s e l v e s  a b o u t  t h e  m e r i t s  o r  d e m e r i t s  o f  t h e  B i l l .  



B.  THE PECULIAR D I F F I C U L T I E S  OF A  L E G I S L A T I V E  DRAFTSMAN IN A 
H I H I - S T A T E  . 

T h e  s m a l l  v o i c e  of l o n g  e x p e r i e n c e  in m i n i - s t a t e  

7 .1 .  Much  h a s  b e e n  w r i t t e n  a n d  s p o k e n  a b o u t  t h e  c h r o n i c  
a n d  u n i v e r s a l  s h o r t a g e  o f  l e g i s l a t i v e  d r a f t s m e n ,  m o s t  
a c u t e l y  f e l t  i n  t h e  s m a l l e r  c o u n t r i e s ,  a n d  a b o u t  w a y s  
a n d  m e a n s  o f  m e e t i n g  t h i s  s h o r t a g e .  T h e r e  i s  a 
f u n d a m e n t a l  d i v e r g e n c e  o f  v i e w s  a b o u t  t h e  v a l u e  o f  
c o u r s e s  i n  f o r m a l  t r a i n i n g  ( r ) .  I s u s p e c t  t h i s  i s  
l a r g e l y  b e t w e e n  e s t a b l i s h e d  d r a f t s m e n  o n  o n e  s i d e  a n d  
o t h e r  l a w y e r s  o n  t h e  o t h e r  s i d e  ( s ) ,  a l t h o u g h  e v e n  
e s t a b l i s h e d  d r a f t s m e n  m a y  h a v e  d i f f e r e n t  v i e w s .  T o o  
o f t e n  w r i t e r s  a n d  s p e a k e r s  o n  t h e s e  s u b j e c t s  f a i l  t o  
d i s t i n g u i s h ,  o r  a t  l e a s t  t o  p o i n t  o u t  t h e  d i f f e r e n c e s  
b e t w e e n  t h e  p r o b l e m s  o f  t h e  d r a f t s m a n  i n  a  l a r g e  c o u n t r y  
a n d  t h o s e  o f  h i s  c o u n t e r p a r t  i n  a  s m a l l  c o u n t r y .  O n e  
m i g h t  s a y ,  t h a t  t h e  s m a l l e r  t h e  c o u n t r y  t h e  m o r e  d i v e r s e  
a n d  i n t e n s e  a r e  l i k e l y  t o  b e  t h e  p r o b l e m s  o f  t h e  
d r a f t s m a n .  

W h a t  m a y  b e  r e q u i r e d  o f  a  r e c r u i t  f o r  t h e  p o s t  o f  
d r a f t s m a n  i n  a  l a r g e  c o u n t r y  m a y  n o t  b e  s u f f i c i e n t  o r  
a p p r o p r i a t e  i n  t h e  c a s e  o f  a  r e c r u i t  f o r  t h e  p o s t  o f  
d r a f t s m a n  i n  a  s m a l l  c o u n t r y ,  w h e r e  n o  a p p r e n t i c e s h i p  i s  
a v a i l a b l e  u n d e r  t h e  t u i t i o n  o f  e s t a b l i s h e d  d r a f t s m e n  a n d  
w h e r e  m a n y  t a s k s  e x t r a n e o u s  t o  t h e  w o r k  o f  d r a f t i n g  m a y  
n e e d  t o  b e  c a r r i e d  o u t ,  U n l e s s  t h i s  i s  c l e a r l y  
u n d e r s t o o d ,  a d v i c e  o n  h o w  t o  d e a l  w i t h  t h e  p r o b l e m s  o f  
f i n d i n g  d r a f t s m e n  f o r  t h e  s m a l l e r  c o u n t r i e s  m a y  n o t  b e  
s o u n d l y - b a s e d  a n d  p r a c t i c a l .  

7 . 2 .  T h i s  i s  a n  a t t e m p t  t o  e x p l a i n  s o m e  o f  t h e  p e c u l i a r  
d i f f i c u l t i e s  o f t e n  e n c o u n t e r e d  b y  d r a f t s m e n  i n  t h e  
s m a l l e r  c o u n t r i e s .  I t  i s  n o t  m a d e  f r o m  a  p o s i t i o n  o f  
a n y  e m i n e n c e :  f a r  f r o m  i t .  I t  i s  m a d e  f r o m  t h e  
w o r k b e n c h ,  s o  t o  s p e a k ,  a n d  d e r i v e s  f r o m  a  l e n g t h y  
e x p e r i e n c e  a s  a  d r a f t s m a n  i n  a  v e r y  s m a l l  c o u n t r y  o f  t h e  
C o m m o n w e a l t h .  

( r )  I n  t h e  r e p o r t  o f  t h e  W o r k i n g  S e s s i o n  o n  
" L e g i s l a t i o n :  P r i n c i p l e s  a n d  1 1 e t h o d s "  ( 2 5 t h  J u l y  1 9 7 7 )  
o f  t h e  C o m m o n w e a l t h  C o n f e r e n c e  o n  L a w  R e f o r m ,  o n e  
s p e a k e r  ( f r o m  S c o t l a n d )  t h o u g h t  t h a t  o n e  o f  t h e  
d i f f i c u l t i e s  w a s  t h a t  t h e r e  w a s  n o  s y s t e m  f o r  t r a i n i n g  
d r a f t s m e n  i n  t h e  U . K .  a s  w a s  f o u n d  i n  C a n a d a .  A 
C a n a d i a n  r e p r e s e n t a t i v e ,  h o w e v e r ,  s a i d  t h a t  h e r  
e x p e r i e n c e  w a s  t h a t  d r a f t s m e n  h a d  t o  l e a r n  t h e i r  
t e c h n i q u e  b y  w o r k i n g  w i t h  a n  e s t a b l i s h e d  d r a f t s m a n .  

( s )  S e e  p a r a g r a p h  7 . 1 8 .  



S i z e  of c o u n t r y  i r r e l e v a n t  To s i z e  a n d  n u m b e r  of p r o b l e m s  

7 . 3 .  T h e  s i z e  o f  a  c o u n t r y  a n d  o f  i t s  p o p u l a t i o n  d o e s  
n o t ,  h o w e v e r ,  d e t e r m i n e  t h e  s i z e  a n d  n u m b e r  o f  t h e  
p r o b l e m s  o f  t h e  d r a f t s m a n .  T h e  p o p u l a t i o n  o f  G u e r n s e y  
i s  a r o u n d  5 0 , 0 0 0  a n d  t h e  i s l a n d  m e a s u r e s  o n l y  2 4  s q u a r e  
m i l e s ,  y e t  i t  h a s  c r i m i n a l  l e g i s l a t i o n ,  s o c i a l  s e c u r i t y  
l e g i s l a t i o n ,  i n c o m e  t a x  l e g i s l a t i o n ,  e d u c a t i o n  
l e g i s l a t i o n ,  r o a d  t r a f f i c  l e g i s l a t i o n ,  p u b l i c  h e a l t h  a n d  
o t h e r  l e g i s l a t i o n  w h i c h  w o u l d  b e  a d e q u a t e  t o  m e e t  t h e  
n e e d s  o f  a  c o u n t r y  s e v e r a l  t i m e s  t h e  s i z e  o f  i t s  
p o p u l a t i o n .  

7 . 4 .  O w i n g  t o  t h e  p e c u l i a r i t i e s  o f  i t s  h i s t o r y  a n d  t h e  
e v o l u t i o n  o f  i t s  l a w s  a n d  i n s t i t u t i o n s  o f  g o v e r n m e n t ,  
t h e  d r a f t s m a n  i n  a  s m a l l  c o u n t r y  m a y  h a v e  t o  c o p e  w i t h  a  
m o r e  i n t r i c a t e  g o v e r n m e n t a l  s t r u c t u r e  t h a n  t h e  d r a f t s m a n  
i n  a  l a r g e  c o u n t r y .  G u e r n s e y  h a s  t w o  d e p e n d e n c i e s ,  
A l d e r n e y  a n d  S a r k .  T h i s  i s  s o m e t h i n g  i t  h a s  i n  c o m m o n  
w i t h  s e v e r a l  o t h e r  s m a l l  c o u n t r i e s  o f  t h e  C o m m o n w e a l t h  
w h i c h  c o m p r i s e  a n  a r c h i p e l a g o .  T h e s e  d e p e n d e n c i e s  h a v e  
t h e i r  o w n  g o v e r n m e n t a l  s t r u c t u r e ,  m a k e  t h e i r  o w n  l a w s  
a n d  h a v e  t h e i r  o w n  c o r p u s  j u r i s  b e s i d e s  b e i n g  s u b j e c t  t o  
B a i l i w i c k  l e g i s l a t i o n .  T h e  v a r i a t i o n s  i n  t h e  e x t e n t  o f  
t h e  p o w e r s  o f  t h e i r  l e g i s l a t u r e s  a n d  o f  t h e i r  c o u r t s  i n  
c i v i l  a n d  c r i m i n a l  m a t t e r s ,  a n d  t h e  d i f f e r e n t  
r e l a t i o n s h i p s  t h e y  h a v e  w i t h  G u e r n s e y ,  a d d  c o m p l i c a t i o n s  
f o r  t h e  l o c a l  d r a f t s m a n  i n  G u e r n s e y ,  w h o  i s  t h e  
d r a f t s m a n  f o r  a l l  t h r e e  j u r i s d i c t i o n s  s e p a r a t e l y  a n d  f o r  
t h e  B a i l i w i c k  a s  a  w h o l e .  T o  t a k e  o n e  f i e l d  o f  l a w ,  
S a r k ,  a l t h o u g h  i t  h a s  u n d e r  a  t h o u s a n d  i n h a b i t a n t s ,  h a s  
a  l a w  o f  s u c c e s s i o n s  o f  i t s  o w n ,  q u i t e  d i f f e r e n t  t o  t h a t  
o f  G u e r n s e y  a n d  o f  A l d e r n e y ,  w h i c h  e a c h  h a s  a  d i f f e r e n t  
l a w  o f  s u c c e s s i o n s .  T h e  l o c a l  d r a f t s m a n  m u s t  b e  
c o n v e r s a n t  w i t h  a l l  t h r e e ,  a n d  w i t h  t h e  h i s t o r y  o f  t h e  
l a w  o f  s u c c e s s i o n s  i n  e a c h  i s l a n d ,  w h e n  h e  c o m e s  t o  
a n s w e r  U n i t e d  N a t i o n s  q u e s t i o n n a i r e s  o n  t h e  s u b j e c t  o f  
r i g h t s  o f  i n h e r i t a n c e  i n  t h e  B a i l i w i c k ,  o r  t o  d r a f t  
l e g i s l a t i o n  d e a l i n g  d i r e c t l y  w i t h  s u c h  r i g h t s  i n  a n y  o f  
t h e  i s l a n d s  o r  l e g i s l a t i o n  o n  t h e  s t a t u s  o f  p e r s o n s  
w h i c h  m a y  a f f e c t  t h o s e  r i g h t s .  H e  w i l l  n o t  h a v e  
s t a n d a r d  t e x t  b o o k s  o r  l e g a l  s p e c i a l i s t s  i n  o r  o u t s i d e  
o t h e r  d e p a r t m e n t s  t o  g u i d e  h i m .  

L a c k  of a s s i s t a n c e  

7 . 5 .  T h e  l a c k ,  o f t e n  t o t a l ,  o f  a n y o n e  t o  a s s i s t  t h e  
d r a f t s m a n  i n  t h e  p r e p a r a t i o n  o f  l e g i s l a t i o n  f o r  a  m i n i -  
s t a t e  i s  a p e c u l i a r  d i f f i c u l t y  w h i c h  h i s  c o u n t e r p a r t  i n  
a l a r g e r  c o u n t r y  w i l l  n o t  m e e t  a t  a l l  o r  v e r y  s e l d o m .  
T h e  l a t t e r  w i l l  u s u a l l y  b e g i n  h i s  t a s k  w h e n  h e  r e c e i v e s  
d e t a i l e d  d r a f t i n g  i n s t r u c t i o n s  f r o m  t h e  M i n i s t r y  
c o n c e r n e d ,  w h i c h  m a y  h a v e  i t s  o w n  l e g a l  d e p a r t m e n t .  



T h i s  e x t r a c t  f r o m  t h e  R e n t o n  R e p o r t  o f  1 9 7 5 ( t )  m a k e s  
e n v i a b l e  r e a d i n g  f o r  t h e  f o r m e r  - 

" T h e  d r a f t s m a n  a n d  h i s  c l i e n t s  

G o v e r n m e n t  B i l l s  

3.8.  P a r l i a m e n t a r y  C o u n s e l  a r e  i n  m o s t  i n s t a n c e s  
i n s t r u c t e d  b y  t h k  G o v e r n m e n t  d e p a r t m e n t  m o s t  
c l o s e l y  c o n c e r n e d  w i t h  t h e  s u b j e c t  m a t t e r  o f  a  
G o v e r n m e n t  B i l l ,  t h r o u g h  a  m e m b e r  o r  m e m b e r s  o f  
i t s  l e g a l  s t a f f .  T h e  i n s t r u c t i o n s  m a y  b e  i n  
v a r y i n g  d e g r e e s  f o r m a l  o r  i n f o r m a l ,  b u t  i n  
p r i n c i p l e  t h e y  a r e  e x p e c t e d  t o  c o n t a i n  a 
s u f f i c i e n t l y  d e t a i l e d  s t a t e m e n t  o f  w h a t  t h e  B i l l  
i s  t o  a c h i e v e  a n d  a s  m u c h  b a c k g r o u n d  i n f o r m a t i o n  
a s  m a y  b e  n e c e s s a r y .  . . . A d r a f t  B i l l  i s  t h e n  
p r e p a r e d  b y  t h e  d r a f t s m a n  a s  a n  e x p e r t  t e a m .  . . I I 

I t  i s  n o t  u n u s u a l  f o r  t h e  d r a f t s m a n  i n  a m i n i - s t a t e  t o  
b e  p r e s e n t e d  w i t h  a  ' p o l i c y  v a c u u m '  a n d  b e  e x p e c t e d  t o  
f i l l  i t .  H e  w i l l ,  o n  s u c h  o c c a s i o ~ i s ,  b e  e x p e c t e d  t o  
d e v i s e  a  l e g i s l a t i v e  s c h e m e  a l o n e  o r  i n  c o l l a b o r a t i o n  
w i t h  a  d e p a r t m e n t a l  c i v i l  s e r v a n t  w h o ,  t h r o u g h  n o  f a u l t  
o f  h i s  o w n ,  m a y  b e  o f  l i t t l e  a s s i s t a n c e .  H e  w i l l  
b e c o m e ,  i n  e f f e c t ,  t h e  a u t h o r  o r  c o - a u t h o r  o f  t h e  p o l i c y  
t o  b e  i m p l e m e n t e d  b y  l e g i s l a t i o n  w h i c h  h e  h i m s e l f  w i l l  
b e  d r a f t i n g .  H i s  i n f l u e n c e ,  f o r  g o o d  o r  b a d ,  c a n  
t h e r e f o r e  b e  o f  c r u c i a l  i m p o r t a n c e .  H i s  c o m p e t e n c e  a n d  
s e n s e  o f  p u b l i c  r e s p o n s i b i l i t y ,  o r  h i s  l a c k  o f  o n e  o r  
t h e  o t h e r  o r  b o t h ,  may w e l l  d e t e r m i n e  w h e t h e r  a n y t h i n g  
i s  d o n e  o r  n o t  d o n e ,  a n d ,  i f  i t  i s  d o n e ,  i f  i t  i s  d o n e  
t h o r o u g h l y  o r  i n  a  h a l f - b a k e d  f a s h i o n .  

I n  t h o s e  c i r c u m s t a n c e s ,  t h e  p o l i t i c a l  h e a d  o f  t h e  
d e p a r t m e n t  c o n c e r n e d  a n d  h i s  s u p e r v i s i n g  o f f i c e r  ( a n d  
t h e  L a w  O f f i c e r ,  i f  l e g i s l a t i o n  i s  p r e p a r e d  i n  h i s  
o f f i c e )  a r e  e n t i t l e d  t o  e x p e c t  a  l e a d  t o  b e  g i v e n  b y  t h e  
d r a f t s m a n .  T h e  d r a f t s m a n ' s  e x p e r i e n c e  s h o u l d  b e  w i d e r  
a n d  l o n g e r  t h a n  t h e i r s ,  t a k i n g  i n t o  a c c o u n t  t h a t  t h e  
s i z e  o f  t h e  p o p u l a t i o n  o f  a  s m a l l  c o u n t r y  i s  g e n e r a l l y  
t o o  s m a l l  t o  p r o d u c e  c o n s i s t e n t l y  o v e r  a n y  g i v e n  p e r i o d  
a s u c c e s s i o n  o f  w e 1  1 - s e a s o n e d  p o l i t i c i a n s  i n  c h a r g e  o f  
t h e  s a m e  d e p a r t m e n t  ( o r ,  p e r h a p s ,  o f  a n y  d e p a r t m e n t )  a n d  
o f  e x p e r i e n c e d  c i v i l  s e r v a n t s  w i t h  t h e  r e l e v a n t  s k i l l s .  
I f  t h e  d r a f t s m a n  i s  d i s i n c l i n e d  o r  u n a b l e  t o  s h o w  t h e  
r e q u i r e d  i n i t i a t i v e ,  h e  m a y  w e l l  b e  t h e  p r i m a r y  c a u s e  
f o r  t h e  f a i l u r e  o f  t h e  g o v e r n m e n t  t o  d e a l  e f f e c t i v e l y  
a n d  i n  g o o d  t i m e  w i t h  a  p r o b l e m  a f f e c t i n g  t h e  n a t i o n a l  
i n t e r e s t .  T h i s  i s  n o t  o v e r s t a t i n g  t h e  r e s p o n s i b i l i t y  o f  
t h e  d r a f t s m a n  i n  a  m i n i - s t a t e ,  

( t )  " T h e  P r e p a r a t i o n  o f  L e g i s l a t i o n " .  R e p o r t  o f  a  
C o m m i t t e e  a p p o i n t e d  b y  t h e  L o r d  P r e s i d e n t  o f  t h e  
C o u n c i l .  C h a i r m a n :  T h e  K t .  I I o n .  S i r  D a v i d  R e n t o n .  
C m n d .  6 0 5 3 .  



T h e  v i s i t i n g  e x p e r t  on l e g i s l a t i o n  

7 . 6 .  G u e r n s e y  i s  r e l a t i v e l y  w e l l - s t o c k e d  w i t h  
e x p e r i e n c e d  c i v i l  s e r v a n t s ,  b u t  t h e r e  a r e  n o  l a w y e r s  i n  
a n y  d e p a r t m e n t  o u t s i d e  t h e  o f f i c e  o f  t h e  L a w  O f f i c e r s .  
S e v e r a l  d e p a r t m e n t s  a l s o  l a c k  t h e  e x p e r t i s e  a m o n g  t h e i r  
s t a f f  w h i c h  i s  n e c e s s a r y  t o  e n a b l e  t o  d e v i s e  t h e  p o l i c y  
f o r  a  p i e c e  o f  l e g i s l a t i o n  w i t h o u t  a p p r e c i a b l e  
a s s i s t a n c e  f r o m  t h e  l o c a l  d r a f t s m a n .  D i s c u s s i o n s  
b e t w e e n  t h e  s u p e r v i s i n g  o f f i c e r  o f  a  d e p a r t m e n t  a n d  t h e  
l o c a l  d r a f t s m a n  m a y  o f t e n  b e  t h e  s e e d - b e d  o f  s u c h  
p o l i c y .  T h e y  m a y  d e v e l o p  i n t o  a  f r u i t f u l  a n d  r e w a r d i n g  
c o l l a b o r a t i o n  o v e r  m a n y  y e a r s .  U n l i k e  s e v e r a l  o t h e r  
s m a l l  c o u n t r i e s ,  i t  h a s  h a r d l y  i f  e v e r  b e e n  f o u n d  
n e c e s s a r y  t o  e n g a g e  t h e  s e r v i c e s  o f  a n  e x p e r t  f r o m  
o u t s i d e .  T h e  v i s i t i n g  e x p e r t  a p p o i n t e d  t o  a d v i s e  o n  n e w  
l e g i s l a t i o n  i s  a l m o s t  u n k n o w n  t h e r e .  

7 . 7 .  I n  t h o s e  o t h e r  c o u n t r i e s ,  t h e  d r a f t s m a n  h a s  t o  
u n d e r t a k e  t h e  d i f f i c u l t  t a s k  o f  c o l l a b o r a t i n g  w i t h  s u c h  
a  v i s i t i n g  e x p e r t  M F  I . L . O . ;  U . N .  e t c . ) ,  w h o  i s  
u s u a l l y  m a k i n g  a  s h o r t  v i s i t  a n d  i s  i n v a r i a b l y  i n  a  
g r e a t  h u r r y  t o  d e a l  w i t h  v a s t  s u b j e c t s  ( f i n a n c e  
m a n a g e m e n t ,  t o w n  a n d  c o u n t r y  p l a n n i n g ,  a c c i d e n t  
c o m p e n s a t i o n ,  e t c . ) .  T h e  d r a f t s m a n  m a y  n o t  e v e n  h a v e  
t h e  t i m e  t o  c o l l a b o r a t e  w i t h  t h e  v i s i t i n g  e x p e r t ,  w h o  
m a y  d e p a r t ,  n e v e r  t o  b e  s e e n  a g a i n ,  l e a v i n g  b e h i n d  a  
c o p i o u s  r e p o r t  r e p l e t e  w i t h  o m i n o u s  " g r e y  ' a r e a s "  o n  
w h i c h  t h e r e  i s  n o  p r o s p e c t  6 f  e n l i g h t e n m e n t .  I i m a g i n e  
t h a t  t h e r e  a r e  n o t  a  f e w  c u p b o a r d s  i n  g o v e r n m e n t  l a w  
o f f i c e s  w h i c h  h a v e  a t  l e a s t  o n e  s u c h  r e p o r t  g a t h e r i n g  
d u s t  i n  o b l i v i o n ,  p o s s i b l y  s i t t i n g  o n  a  f a t  f i r s t  d r a f t  
o f  t h e  l e g i s l a t i o n  i n t e n d e d  t o  i m p l e m e n t  i t s  p r o p o s a l s  - 
t h e  w o r k  o f  t h e  h a r r a s s e d  a n d  b e m u s e d  d r a f t s m a n .  

7 . 8 .  T h e  v i s i t i n g  e x p e r t ,  w h o  m a y  h a v e  a  f o r m i d a b l e  
r e p u t a t i o n ,  p a r t i c u l a r l y  w i t h  t h e  M i n i s t e r  a n d  p r i n c i p a l  
o f f i c e r s  o f  t h e  d e p a r t m e n t  c o n c e r n e d ,  m a y  a r r i v e  w i t h  
t h e  e x p e c t a t i o n  o f  h a v i n g  t h e  d r a f t s m a n  t o  a s s i s t  h i m  
f r o m  t h e  v e r y  s t a r t  a n d  o b t a i n i n g  t h e  e a r l y  c o m p l e t i o n  
o f  l e g i s l a t i o n  t o  g i v e  e f f e c t  t o  h i s  p r o p o s a l s .  T h e  
v i s i t i n g  e x p e r t ,  e v e n  i f  h e  i s  a  l a w y e r  h i m s e l f ,  w i l l  
a l m o s t  c e r t a i n l y  s u p p o s e  t h a t  t h e  p r e p a r a t i o n  o f  t h e  
l e g i s l a t i o n  w i l l  t a k e  o n l y  a  s h o r t  p e r i o d  o f  t i m e  t o  
c o m p l e t e .  H e  w i l l  n o t  d i s t i n g u i s h  b e t w e e n  t h e  
p r e p a r a t i o n  o f  l e g i s l a t i o n ,  w i t h  t h e  n e e d  f o r  m i n u t e  
a t t e n t i o n  t o  d e t a i l ,  a n d  t h e  p r e p a r a t i o n  o f  h i s  r e p o r t ,  
f i l l e d  a s  i t  m a y  b e  w i t h  a  s p l e n d i d  h i s t o r i c a l  
i n t r o d u c t i o n ,  b r o a d  s t a t e m e n t s  o f  a i m s  a n d  a n y  n u m b e r  o f  
a p p e n d i c e s  c o n t a i n i n g  s t a t  i s  t  i c a l  i n f o r m a t  i o n  a b o u t  
p o p u l a t i o n ,  c r o p s ,  m o t o r  v e h i c l e s ,  e t c , ,  a n d  
r e c o m m e n d a t i o n s  i n  g e n e r a l  t e r m s .  H i s  r e p o r t  w i l l  n o t  
h a v e  t o  r u n  t h e  g a u n t l e t  o f  j u d i c i a l  r e v i e w  a n d  t h e  



s t r i c t u r e s  o f  j u d g e s .  ( u )  A p p e n d i x  B o f  t h e  R e n t o n  
R e p o r t  c o n t a i n s  a n  a w e s o m e  c o l l e c t i o n  o f  t h e s e ,  a i m e d  a t  
t h e  d r a f t s m a n  a n d  n o t  a t  t h e  e x p e r t  a d v i s e r s  w h o  m a y  
h a v e  d r i v e n  t h e  d r a f t s m a n  t o  c o m m i t  h i s  b e t i s e s .  

E x t r a n e o u s  l e ~ a l  w o r k  

7 . 9 .  A f r e q u e n t  p r o b l e m  f o r  t h e  d r a f t s m a n  i n  t h e  m i n i -  
s t a t e  i s  t h a t  h e  m a y  b e  c a l l e d  u p o n  a t  a n y  t i m e  t o  
i n t e r r u p t  h i s  d r a f t i n g ,  e v e n  o f  l e g i s l a t i o n  w h i c h  i s  
u r g e n t l y  n e e d e d ,  t o  d o  o t h e r  l e g a l  w o r k  q u i t e  u n r e l a t e d  
t o  d r a f t i n g .  S u c h  a n  i n t e r r u p t i o n  m a y  l a s t  f o r  d a y s ,  
m a y b e  w e e k s ,  s e r i o u s l y  d i s r u p t i n g  h i s  s c h e d u l e  o f  w o r k  
a n d  p e r h a p s  a b o r t i n g  a  p r o m i s i n g  t r a i n  o f  t h o u g h t .  A 
d r a f t s m a n  o f t e n  h a s  m a n y  k i t e s  f l y i n g  a t  t h e  s a m e  t i m e ,  
i f  h e  h a s  t o  l e t  t h e m  g o  q u i c k l y ,  h e  m a y  s p e n d  a l o n g  
t i m e  t r y i n g  t o  r e t r a c e  t h e m .  

7 . 1 0 .  H e  w i l l  n o t  o n l y  h a v e  t o  t u r n  h i s  m i n d  t o  
q u e s t i o n s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  w h i c h  a r e  
i m m e d i a t e l y  r e l a t e d  t o  t h e  p r e p a r a t i o n  o f  t h e  
l e g i s l a t i o n  h e  h a s  i n  h a n d ,  b u t  a l s o  t o  q u e s t i o n s  
r e l a t i n g  t o  t h e  i n t e r p r e t a t i o n  o f  s t a t u t e s  w h i c h  h e  h a s  
n o  r e a s o n  t o  d e a l  w i t h  f o r  h i s  o w n  p u r p o s e s .  H e  m a y  b e  
a s k e d  t o  d r a w  u p  a n  o p i n i o n  o n  a  m a t t e r  o f  c o n s i d e r a b l e  
p u b l i c  i m p o r t a n c e  f o r  t h e  b e n e f i t  o f  a  I l i n i s t e r ,  w h i c h  
e l s e w h e r e  w o u l d  b e  t h e  f u n c t i o n  o f  t h e  l e g a l  a d v i s e r s  
w i t h i n  t h e  d e p a r t m e n t  o f  t h e  E l i n i s t e r .  I t  m a y  e v e n  b e  a 
c o m m o n  l a w  s u b j e c t  o n  w h i c h  h e  i s  a s k e d  f o r  a n  o p i n i o n .  
I f  h e  s e e k s  t o  r e l y  o n  t h e  E n g l i s h  c a n o n s  o f  s t a t u t o r y  
i n t e r p r e t a t i o n ,  h e  m a y  b e  d i s c o u r a g e d  t o  f i n d  - 

" I t  i s  n o t o r i o u s  t h a t  t h e  c a n o n s  o f  s t a t u t o r y  
i n t e r p r e t a t i o n ,  f a r  f r o m  f o r m i n g  a  s y m m e t r i c a l  a n d  
h a r m o n i o u s  b o d y  o f  r u l e s ,  o v e r l a p  a n d  o f t e n  
c o n t r a d i c t  o n e  a n o t h e r .  I t  i s  n o t  t o o  m u c h  t o  s a y  
t h a t  t h e y  - 

I I c o n s i s t  o f  a  n u m b e r  o f  g u i d e s  w h i c h  l a r g e l y  

c a n c e l  e a c h  o t h e r  o u t ,  o f  l e a r n e d  f o r m u l a s  
g i v i n g  a  d e c e p t i v e  a p p e a r a n c e  o f  l o g i c  w h i c h  
o n l y  s e r v e s  t o  c o n c e a l  t h e  c h o i c e  b e t w e e n  
o p p o s i n g  c o n c l u s i o n s  o f  e q u a l  l o g i c a l  
v a l i d i t y ,  a n d  o f  i n a r t i c u l a t e  i d e o l o g i c a l  
p r e m i s e s  w h i c h  d e p e n d  o n  p e r s o n a l  p r e d i l e c t i o n  
a n d  o n  c h a n g i n g  t r e n d s  o f  p u b l i c  a n d  s o c i a l  
p o l i c y  ( F r i e d m a n n ,  L a w  a n d  S o c i a l  C h a n g e  i n  
C o n t e m p o r a r y  B r i t a i n ,  2 4 3 - 2 4 4 . ) " "  

[ E x t r a c t  f r o m  S,A. d e  S m i t h ' s  J u d i c i a l  R e v i e w  o f  
A d m i n i s t r a t i v e  A c t i o n  ( 3 r d  E d . ) ,  p p .  8 5  a n d  8 6 1  

( u )  S t r i c t u r e s  s o m e t i m e s  f i r e d ,  o r  c r o s s - f i r e d ,  f r o m  
c a n o n s  o f  p e r h a p s  d u b i o u s  a c c u r a c y ,  S e e  t h e  q u o t a t i o n  
i n  p a r a g r a p h  7 . 1 1 .  



I f  t h e  d r a f t s m a n  i s  c a l l e d  u p o n  t o  i n t e r p r e t  a  s t a t u t e  
w h i c h  h e  h i m s e l f  h a s  d r a f t e d ,  h e  w i l l  f i n d  a n  e x c u s e ,  i f  
n o t  c o n s o l a t i o n ,  i n  L o r d  H a l s b u r y ' s  m o s t  w i s e  d i c t u m  
t h a t  - 

I1 I n  c o n s t r u i n g  a  s t a t u t e  I b e l i e v e  t h e  w o r s t  p e r s o n  
t o  c o n s t r u e  i t  i s  t h e  p e r s o n  w h o  i s  r e s p o n s i b l e  
f o r  i t s  d r a f t i n g .  He i s  v e r y  m u c h  d i s p o s e d  t o  
c o n f u s e  w h a t  h e  i n t e n d e d  t o  d o  w i t h  t h e  e f f e c t  o f  
t h e  l a n g u a g e  w h i c h  i n  f a c t  h a s  b e e n  e m p l o y e d .  A t  
t h e  t i m e  h e  d r a f t e d  t h e  S t a t u t e  a t  a l l  e v e n t s ,  h e  
m a y  h a v e  b e e n  u n d e r  t h e  i m p r e s s i o n  t h a t  h e  h a d  
g i v e n  f u l l  e f f e c t  t o  w h a t  w a s  i n t e n d e d ;  b u t  h e  m a y  
b e  m i s t a k e n  i n  c o n s t r u i n g  i t  a f t e r w a r d s  j u s t  
b e c a u s e  w h a t  w a s  i n  h i s  m i n d  w a s  w h a t  w a s  
i n t e n d e d ,  t h o u g h ,  p e r h a p s  i t  w a s  n o t  d o n e . " ( v )  

7 . 1 1 .  I t  i s  n o t  u n k n o w n  f o r  t h e  d r a f t s m a n  i n  a m i n i -  
s t a t e  t o  p r e p a r e  a  c o n v e y a n c e ,  l e a s e  o r  o t h e r  c o n t r a c t  
d o c u m e n t ,  a n d  t o  f r a m e  c r i m i n a l  c h a r g e s  a s  w e l l ,  i f  t h e  
L a w  O f f i c e r  i s  a l s o  r e s p o n s i b l e  f o r  c r i m i n a l  
p r o s e c u t i o n s ,  

7 .12 .  T h e  A t t o r n e y - G e n e r a l ,  M i n i s t e r  o f  J u s t i c e  o r  t h e  
o t h e r  h e a d  o f  t h e  m i n i s t r y  o r  o f f i c e  i n  w h i c h  t h e  
d r a f t s m a n  o p e r a t e s  m a y  h o l d  s e v e r a l  p o r t f o l i o s .  He m a y  
o r  m a y  n o t  a l s o  b e  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s .  
He m a y  b e  r e s p o n s i b l e  f o r  m a t t e r s  a s  d i v e r s e  a s  l i q u o r  
l i c e n s i n g ,  s t a m p  d u t i e s ,  l a n d  r e g i s t r a t i o n ,  e c o n o m i c  
d e v e l o p m e n t ,  t h e  p u b l i c  r e c o r d s  o f f i c e ,  t h e  r e g i s t r y  o f  
c o m p a n i e s ,  p a t e n t s  a n d  t r a d e m a r k s ,  c r i m i n a l  l e g i s l a t i o n  
a n d  m a n y  o t h e r s .  T h e  d r a f t s m a n ,  w o r k i n g  i n  s u c h  a n  
o f f i c e ,  c h e e k - b y - j o w l  w i t h  o t h e r  l e g a l  o f f i c e r s ,  w i l l  
o f t e n  b e  c a l l e d  u p o n  t o  a s s i s t  t h e m  i n  a d v i s i n g  o n  a n y  
m a t t e r s  w i t h i n  t h e  p o r t f o l i o  o f  t h e  L a w  O f f i c e r  o r  
M i n i s t e r .  

S u b s i d i a r y  , l e p c i s l a t i o n  

7 .13 .  T h e  d r a f t s m a n  i n  t h e  m i n i - s t a t e  w i l l  b e  e x p e c t e d  
t o  d r a f t  s u b s i d i a r y  a s  w e l l  a s  p r i n c i p a l  l e g i s l a t i o n ;  
r e g u l a t i o n s ,  o r d e r s  a n d  r u l e s  o f  c o u r t ,  m a t t e r s  w h i c h  
e l s e w h e r e  w o u l d  b e  d e a l t  w i t h  b y  t h e  l e g a l  d e p a r t m e n t  o f  
a  M i n i s t r y ,  a  R r l l e s  C o m m i t t e e  o r  R e g i s t r y  o f  t h e  S u p r e m e  
C o u r t .  H e  m a y  h a v e  t o  d r a f t  a n  e n t i r e  s c h e m e  o f  
l e g i s l a t i o n ,  t h e  e n a b l i n g  L a w  a n d  t h e  s u b o r d i n a t e  
l e g i s l a t i o n ,  w h i c h  m a y  b e  v e r y  t e d i o u s  a n d  i n v o l v e  

( v )  H i l d e r  v .  D e x t e r  ( 1 9 0 2 )  A . C .  4 7 4 .  



m i n u t i a e  w h i c h  d r a f t s m a n  o f  p r i n c i p a l  l e g i s l a t i o n  o n l y  
a r e  n o t  t r o u b l e d  w i t h .  H e  m a y  e v e n  h a v e  t o  d r a f t  p r o  
f o r m a  a d m i n i s t r a t i v e  o r d e r s ,  n o t i c e s  a n d  o t h e r  
d o c u m e n t s ,  a n d  t h u s  h a v e  b e e n  c o n c e r n e d  a t  e v e r y  s t a g e  
f r o m  t h e  f o r m u l a t i o n  o f  t h e  p o l i c y  f o r  t h e  l e g i s l a t i v e  
s c h e m e  t o  t h e  d e t a i l e d  i m p l e m e n t a t i o n  o f  t h e  
l e g i s l a t i o n .  

U n i n f o r m e d  and u n r e b u t t e d  c r i t i c i s m  

7 . 1 4 .  A r i s k  w h i c h  i s  g r e a t e r  f o r  t h e  d r a f t s m a n  i n  t h e  
m i n i - s t a t e  i s  t h a t  o f  u n i n f o r m e d  c r i t i c i s m ,  w h i c h  m a y  b e  
l e f t  u n a n s w e r e d  f o r  w a n t  o f  t h e  i n f o r m a t i o n  b e i n g  m a d e  
a v a i l a b l e  t o  t h e  M i n i s t e r  a t  t h e  t i m e  t h e  c r i t i c i s m  i s  
m a d e  i n  o r  o u t s i d e  t h e  l e g i s l a t u r e .  T h e  M i n i s t e r  m a y  
n o t  b e  p r o p e r l y  i n f o r m e d  f o r  o n e  r e a s o n  o r  a n o t h e r ,  
i n c l u d i n g  t h e  i n a b i l i t y  o f  h i s  p r i n c i p a l  d e p a r t m e n t a l  
o f f i c e r s  t o  f u l l y  g r a s p  t h e  i m p l i c a t i o n s  o f  t h e  
l e g i s l a t i o n .  T h e  d r a f t s m a n  m a y  b e  t h e  t a r g e t  o f  
s c a t h i n g  a n d  g r o u n d l e s s  c r i t i c i s m  w h i c h  w i l l  g o  
u n r e b u t t e d .  H e  m a y  h a v e  m e r e l y  r e p r o d u c e d  t h e  
p r o v i s i o n s  o f  a n  A c t  o f  t h e  I m p e r i a l  P a r l i a m e n t ,  b u t  
t h i s  w i l l  n o t  s p a r e  h i m  f r o m  b e i n g  a c c u s e d  o f  b a d  
d r a f t i n g ,  e v e n  w h e n  t h e  p r o v i s i o n s  h e  h a s  r e p r o d u c e d  a r e  
w e l l - r e s p e c t e d  a n d  t i m e - h o n o u r e d .  ( w )  

T h e  d e b t  d u e  to d r a f t s m e n  e l s e w h e r e  --- 
7 . 1 5 ,  T h e  o p p o r t u n i t y  s h o u l d  b e  t a k e n  t o  e x p r e s s  
g r a t i t u d e  a n d  r e s p e c t  f o r  t h e  w o r k  o f  P a r l i a m e n t a r y  
C o u n s e l  i n  t h e  U n i t e d  K i n g d o m  a n d  o f  l e g i s l a t i v e  
d r a f t s m e n  e l s e w h e r e  i n  t h e  C o m m o n w e a l t h ,  t h e  p r o d u c t s  o f  
w h o s e  s k i l l s  h a v e  b e e n  o f  c o n s i d e r a b l e  a s s i s t a n c e  t o  t h e  
d r a f t s m a n  i n  t h e  m i n i - s t a t e ,  i s o l a t e d  a s  h e  i s  a n d  o f t e n  
i n  n e e d  o f  b e i n g  a b l e  t o  r e f e r  q u i c k l y  f o r  g u i d a n c e  a n d  
i n f o r m a t i o n  t o  s o u n d  a n d  r e l i a b l e  s o u r c e  m a t e r i a l .  

( w )  T w o  m e m o r a b l e  i n s t a n c e s  o f  t h i s  h a p p e n e d  t o  t h e  
w r i t e r .  On t h e  f i r s t  o c c a s i o n ,  t h e  f a m o u s  C o w p e r / T e m p l e  
c l a u s e  o n  n o n - d e n o m i n a t  i o n a l  r e l i g i o u s  i n s t r u c t i o n ,  
o r i g i n a l l y  i n s e r t e d  i n  t h e  E d u c a t i o n  A c t  o f  1 8 7 0  a n d  n o w  
i n  t h e  E d u c a t i o n  A c t  o f  1 9 4 4 ,  w a s  r e p r o d u c e d  w o r d  f o r  
w o r d  i n  t h e  E d u c a t i o n  ( G u e r n s e y )  L a w ,  1 9 7 0 .  T h i s  
m a s t e r l y  c o m p r o m i s e  p r o v i s i o n  o f  E a r l  C o w p e r  a n d  
A r c h b i s h o p  T e m p l e  w a s  d e s c r i b e d  i n  t h e  S t a t e s  o f  
G u e r n s e y  a s  a " s l o p p y  p i e c e  o f  d r a f t i n g " ;  n o  r e p l y  w a s  
m a d e  t o  t h i s  c h a r g e .  O n  t h e  s e c o n d  o c c a s i o n  t h e  
p r o v i s i o n s  o f  a P r o j e t  d e  L o i  p r e s e n t e d  t o  t h e  S t a t e s  o f  
A l d e r n e y ,  c o v e r i n g  s e v e r a l  f o o l s c a p  p a g e s  a n d  
r e p r o d u c i n g  t h e  p r o v i s i o n s  o f  t h e  C i v i c  A m e n i t i e s  A c t  o f  
1 9 6 8  ( n o w  i n  t h e  T o w n  a n d  C o u n t r y  P l a n n i n g  A c t  1 9 7 4 )  
w e r e  l a m b a s t e d  b y  a  c r i t i c  a s  " 9 0  m a n y  p a g e s  o f  t h e  
b i g g e s t  r u b b i s h  1 h a v e  r e a d  i n  m y  w l ~ o l e  i i t a t t i  a B ~ i h ,  

t h e r e  w a s  n o  r e p l y  t o  t h i s  c r i t i c i s u l .  



H a l s b u r y ' s  S t a t u t e s  o f  E n g l a n d  a n d  o t h e r  p u b l i s h e d  
c o l l e c t i o n s  o f  t h e  s t a t u t e s  o f  E n g l a n d  a n d  o t h e r  
c o u n t r i e s  o f  t h e  C o m m o n w e a l t h  a r e  e s s e n t i a l  i n  t h e  
d r a f t s m a n ' s  1 i b r a r y .  

7 . 1 6 .  An A c t  o f  t h e  I m p e r i a l  P a r l i a m e n t ,  s u i t a b l y  
a d a p t e d ,  i n  t h e  f o r m  o f  a  d i s c u s s i o n  p a p e r ,  m a y  b e  t h e  
m a i n s p r i n g  o f  p o l i c y - m a k i n g  o n  a n  i m p o r t a n t  s u b j e c t .  I n  
t h i s  w a y  t h e  p o l i c y - m a k e r s  a r e  a s s u r e d  o f  s o m e  e x p e r t i s e  
w h i c h  t h e y  c a n  r e l y  o n  f o r  s u p p o r t ,  t h e  d r a f t s m a n  c a n  
a d a p t  t h e  A c t  c o n f i d e n t  t h a t  w h a t  i s  b e i n g  r e p r o d u c e d  
h a s  b e e n  t r i e d  e l s e w h e r e  a n d  t h e  j u d g e s  c a n  r e f e r  t o  t h e  
E n g l i s h  c a s e  l a w  i f  t h e  p r o v i s i o n  o f  t h e  A c t  
c o r r e s p o n d i n g  t o  t h e  o n e  u n d e r  c o n s i d e r a t i o n  h a s  a l s o  
b e e n  t h e  s u b j e c t  o f  j u d i c i a l  r e v i e w .  T h i s  i n d i r e c t  u s e  
m a d e  o f  t h e  s k i l l s  o f  o t h e r  d r a f t s m e n  e l s e w h e r e  i n  t h e  
C o m m o n w e a l t h '  i s  a n  e x t r e m e l y  v a l u a b l e  s o u r c e  o f  m u t u a l  
a i d  w h i c h  m a y  n o t  b e  s u f f i c i e n t l y  r e c o g n i s e d .  I t  i s  a  
r e s p e c t a b l e  f o r m  o f  p l a g i a r i s m  w h i c h  s h o u l d  g i v e  g r e a t  
s a t i s f a c t i o n  t o  t h e  o r i g i n a l  a u t h o r .  

T h e  p r o b l e m  of r e c r u i t i n g  d r a f t  sgu~ 

7 . 1 7 .  I h a v e  m e n t i o n e d  i n  p a r a g r a p h  7 . 1  t h e  d i v e r g e n c e  
o f  v i e w s  h e l d  o n  t h e  u s e f u l n e s s  o f  c o u r s e s  o f  f o r m a l  
t r a i n i n g  i n  l e g i s l a t i v e  d r a f t i n g .  I n  2 6  y e a r s  o f  
d r a f t i n g ,  I h a i r e  n e v e r  c o m e  a c r o s s  a n  e s t a b l i s h e d  
d r a f t s m a n  w h o  b e g a n  h i s  c a r e e r  w i t h  s u c h  a  c o u r s e  o r  a t  
a n y  t i m e  a t t e n d e d  o n e ,  I h a v e ,  h o w e v e r ,  e x p e r i e n c e  o f  5 
t r a i n e e s ,  . t h r e e  o f  whom s e r v e d  o r  h a l f - s e r v e d  a t e r m  o f  
p u p i l l a g e  i n  a n  o f f i c e  w i t h  e s t a b l i s h e d  d r a f t s m e n  a n d  
w h o  d e c i d e d  n o t  t o  g o  o n ,  a n d  t w o  w h o  a t t e n d e d  a n  
i n s t i t u t e  w h e r e  t h e y  r e c e i v e d  f o r m a l  i n s t r u c t i o n  i n  
d r a f t i n g  b u t  w h o  b o t h  f o u n d  t h e m s e l v e s  w a n t i n g  i n  t h e  
a p t i t u d e  f o r  t h e  j o b .  

7 . 1 8 .  S o  f a r  a s  I c a n  s e e ,  f e w  d i s c o v e r  t h e  a t t r a c t i o n s  
a n d  t h e  i n w a r d  s a t i s f a c t i o n  t o  b e  d e r i v e d  f r o m  d r a f t i n g  
w h i c h  a r e  d e s c r i b e d  i n  R . M .  K i n g ' s  e x c e l l e n t  M a n u a l  o n  
L e g i s l a t i v e  D r a f t i n g  ( x )  a n d  w h i c h  a r e  w i t h i n  m y  
e x p e r i e n c e .  I t h i n k  w h a t  i s  e s s e n t i a l  i n  a n  a s p i r i n g  
d r a f t s m a n ,  w h e t h e r  h e  i s  a  p u p i l  o r  s t u d e n t ,  i s  t h e  
a p t i t u d e  f o r  t h e  w o r k  o f  d r a f t i n g .  No a m o u n t  o f  a b i l i t y  
o r  t r a i n i n g  w i l l  m a k e  u p  f o r  w a n t  o f  a p t i t u d e .  F i n e  
b r a i n s  m a y  t r y  i t ,  b u t  m a y  s o o n  t i r e  o f  i t .  I a g r e e  
w i t h  t h e  l a d y  f r o m  C a n a d a ,  m e n t i o n e d  i n  t h e  f o o t n o t e  i n  
p a r a g r a p h  7 . 1 ,  t h a t  a  d r a f t s m a n  b e s t  l e a r n s  h i s  t r a d e  b y  
w o r k i n g  w i t h  a n  e s t a b l i s h e d  d r a f t s m a n .  I f  h e  f i n d s  t h a t  
h e  h a s  t h e  n e c e s s a r y  a p t i t u d e  f o r  t h e  j o b  h e  s h o u l d  t h e n  
g o  o n  t o  m a k e  a  g o o d  d r a f t s m a n .  

( x )  P u b l i s h e d  i n  L o n d o n  b y  t h e  C o m m o n w e a l t h  S e c r e t a r i a t ,  
1 9 7 6 .  



A n a t u r a l  p r o p e n s i t y  for u n t i r i n g  a p p l i c a t i o n ,  an 
i n v e n t i v e  m i n d  a n d  t h e  a b i l i t y  t o  p e r s e v e r e  i n  
preparatory research and in the actual work of drafting 
( s o m e t i m e s  o n  v e r y  d u l l  s u b j e c t s )  a r e  e s s e n t i a l  pre- 
r e q u i s i t e s  f o r  a n y o n e  a s p i r i n g  to b e c o m e  a  d r a f t s m a n .  
T h e  b e s t  e v i d e n c e  o f  t h a t  i s  n o t  a  l o n g  l i s t  o f  
achievements and skills but perhaps in a simple record 
of several years of drafting. 


