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ADVOCATES 

1. S i g n a t u r e  of summonses - d u t i e s  - P r a c t i c e  D i r e c t i o n  

1. When counse l  s i g n s  a  summons on behalf  of a  c l i e n t ,  it w i l l  be presumed 
t h a t  counse l  has  t a k e n  s u f f i c i e n t  i n s t r u c t i o n s  t o  e s t a b l i s h  t h a t  t h e r e  
i s  an a r g u a b l e  cause  and t h e  cause  is  drawn i n  a  c o n v e n t i o n a l  way so  a s  
b e s t  t o  p r e s e n t  t h e  c a s e  of t h e  c l i e n t .  Counse l ' s  s i g n a t u r e  may no t  be 
q u a l i f i e d  t o  e x o n e r a t e  counse l  from t h e s e  r e s p o n s i b i l i t i e s  t o  t h e  
c l i e n t  and t h e  Court. 

2. Counsel  s h a l l  be r e s p o n s i b l e  f o r  e n s u r i n g  t h a t  t h e  c e r t i f i c a t e d  cause  
is drawn i n  due form and lodged w i t h  t h e  Court. 

3 .  The Court  w i l l  no t  a c c e p t  ex p a r t e  causes  u n l e s s  they a r e  endorsed by 
a n  Advocate. The same r e s p o n s i b i l i t i e s  l i e  upon Advocates i n  t h i s  
r e s p e c t  a s  i n  t h e  s i g n i n g  of summonses. 

4. Witness  summonses s h a l l  no t  be s i g n e d  by counse l  u n l e s s  counse l  i s  
s a t i s f i e d  t h a t  t h e  proposed w i t n e s s  has  m a t e r i a l  evidence t o  p r e s e n t  t o  
t h e  Court .  Any w i t n e s s  summons must have a t t a c h e d  t o  it a  copy of t h e  
cause  t o  which it r e l a t e s .  

5. Th i s  D i r e c t i o n  i n  no way d e r o g a t e s  from t h e  o a t h  sworn by Advocates on 
t h e i r  admiss ion.  

( P r a c t i c e  D i r e c t i o n  of 23.2.90). 

AGRICULTURE AND ANIMALS 

Animals - o f f e n c e s  r e l a t i n g  t o  

2. P r o j e t  de Lo i :  The Summary Offences  (Amendment) ( B a i l i w i c k  of Guernsey) 
Law, 1990. - See paragraph  24. 

3. Ordinance: The S t r a y  Dogs (Amendment) Ordinance,  1990. - Amends t h e  1941 
Ordinance by i n c r e a s i n g  f e e s  payab le  t o  t h e  p o l i c e  i n  r e s p e c t  of t h e  s e i z u r e  
and d e s t r u c t i o n  of s t r a y  dogs. 

I n  f o r c e  27.6.90. (No. X V I I  of 1990).  

BANKING. INSURANCE AND FINANCE INDUSTRIES 

Exchange C o n t r o l  

4. Order i n  Counci l :  The Exchange C o n t r o l  ( S p e c i a l  p r o v i s i o n s )  (Repea l )  
( B a i l i w i c k  of Guernsey) Law, 1990. - See 6.GLJ.16. 

Royal S a n c t i o n  1.5.90. R e g i s t e r e d  and i n  f o r c e  19.6.90. (No. IX of 1990). 



F i n a n c i a l  S e r v i c e s  Commission 

5. Ordinance: The F i n a n c i a l  S e r v i c e s  Commission ( L i m i t a t i o n  of L i a b i l i t y )  
Ordinance,  1990. - Excludes t h e  l i a b i l i t y  of t h e  Commission and of t h e  
S t a t e s  under t h e  F i n a n c i a l  S e r v i c e s  Commission ( B a i l i w i c k  of Guernsey) Law, 
1987 ( s e e  6.GLJ.17) excep t  i n  c a s e s  of bad f a i t h .  

I n  f o r c e  27.6.90. (No. X I V  of 1990) .  

Insurance  b u s i n e s s  

6. Ordinance: The I n s u r a n c e  Business  ( L i m i t a t i o n  of L i a b i l i t y )  Ordinance,  
1990. - Excludes t h e  l i a b i l i t y  of t h e  Guernsey F i n a n c i a l  S e r v i c e s  
Commission, t h e  S t a t e s ,  t h e  Advisory and Finance Committee and H.M. G r e f f i e r  
under t h e  Insurance  Business  (Guernsey) Law, 1986 ( s e e  3.GLJ.7), a s  amended, 
excep t  i n  c a s e s  of bad f a i t h .  

I n  f o r c e  27.6.90. (No. XV of 1990).  

Investment  b u s i n e s s  

7. Ordinance: The P r o t e c t i o n  of I n v e s t o r s  ( L i m i t a t i o n  of L i a b i l i t y )  Ordinance,  
1990. - Excludes t h e  l i a b i l i t y  of t h e  Advisory and Finance Committee and t h e  
Guernsey F i n a n c i a l  S e r v i c e s  Commission under t h e  P r o t e c t i o n  of I n v e s t o r s  
( B a i l i w i c k  of Guernsey) Law, 1987 ( s e e  5.GLJ.5) a s  amended excep t  i n  c a s e s  
of bad f a i t h .  

I n  f o r c e  27.6.90. (No. X I 1 1  of 1990).  

BANKRUPTCY AND INSOLVENCY 

I n t e r n a t i o n a l  c o - o ~ e r a t i o n  

8. IJnited Kingdom S t a t u t o r y  Ins t rument :  The Inso lvency  Act 1986 (Guernsey) 
Order ,  1989. - Extends s e c t i o n  426(4) ,  ( 5 ) ,  (10)  and (11)  of t h e  Inso lvency  
Act 1986 ( r e p l a c i n g  s e c t i o n  122 of t h e  Bankruptcy Act,  1914) ,  w i t h  
m o d i f i c a t i o n s ,  t o  t h e  B a i l i w i c k .  The e f f e c t  i s  t o  r e q u i r e  B a i l i w i c k  c o u r t s  
t o  a s s i s t  o t h e r  c o u r t s  i n  t h e  B r i t i s h  I s l a n d s  e x e r c i s i n g  cor responding  
j u r i s d i c t i o n  i n  r e l a t i o n  t o  inso lvency  law (which i s  d e f i n e d  f o r  t h e  
B a i l i w i c k ' s  purposes  by t h e  ex tend ing  Order)  and i n  so  doing t o  a p p l y ,  
having regard  t o  t h e  r u l e s  of p r i v a t e  i n t e r n a t i o n a l  law, e i t h e r  l o c a l  law o r  
t h a t  of t h e  r e q u e s t i n g  c o u r t .  

R e g i s t e r e d  22.1.90. I n  f o r c e  1.2.90. (U.K. S.I. No. 2409 of 1989).  

COMPANIES 

Law reform 

9. P r o j e t  de Loi :  The Companies (Guernsey) Law, 1990. - Modernises ,  improves 
and c l a r i f i e s  t h e  law r e l a t i n g  t o  Guernsey-incorporated companies,  making 
s i g n i f i c a n t  changes i n  t h e  f i e l d s  of 

- c o r p o r a t e  c a p a c i t y  and a  company's d e a l i n g s  w i t h  t h i r d  p a r t i e s ;  
- t h e  r e l a t i o n s h i p  between a  company and i t s  members; 
- l i q u i d a t i o n ,  s t r i k i n g - o f f  and r e s t o r a t i o n  t o  t h e  r e g i s t e r ;  
- i n t e r n a l  company a d m i n i s t r a t i o n ,  account ing ,  a u d i t  and meet ings .  



P a r t  I d e a l s  w i t h  t.he membership of companies, members' r i g h t s ,  c o n s t i t u t i v e  
documents and changes t o  them, and d e a l i n g s  w i t h  t h i r d  p a r t i e s .  

The P r o j e t  w i l l  perrllit any two peop le  ( i n c l u d i n g  spouses )  t o  c o n s t i t u t e  a  
company; r u l e s  about  quorum e t c .  a r e  modif ied  i n  consequence,  and t h e  
d e f i n i t i o n  of who i s  a  company member i s  c l a r i f i e d .  Companies w i l l  be 
p e r m i t t e d  more g e n e r a l  o b j e c t s  and,  a l t h o u g h  power t o  a l t e r  a  memorandum i s  
s p e c i f i c a l l y  r e s t r i c t e d  t o  t h e  c a s e s  f o r  which t h e  Companies Laws make 
e x p r e s s  p r o v i s i o n ,  t o  t h e  e x i s t i n g  c a s e s  t h e r e  is  added a  g e n e r a l  power t o  
change t h e  o b j e c t s  by s p e c i a l  r e s o l u t i o n  ( t h e  r u l e s  a s  t o  which a r e  r e l a x e d  
a s  no ted  below).  I n  such  a  c a s e ,  a p p l i c a t i o n  t o  c a n c e l  t h e  a l t e r a t i o n  may 
be  made by a t  l e a s t  15% of t h e  members t o  t h e  Ordinary  Cour t ,  which is  g iven  
wide powers t o  r e f u s e  c o n f i r m a t i o n  o r  impose c o n d i t i o n s  i n c l u d i n g  a  
c o n d i t i o n  t h a t  t h e  company purchase  d i s s e n t i e n t  members' s h a r e s .  A 
company's a r t i c l e s  may be a l t e r e d  w i t h o u t  t h e  C o u r t ' s  c o n f i r m a t i o n .  On t h e  
o t h e r  hand, t h e  requ i rement  of Court  a p p r o v a l  f o r  a  change of company name 
i s  r e t a i n e d  and t h e  Cour t  w i l l  be r e q u i r e d  t o  have r e g a r d  t o  any views 
expressed  by t h e  Advisory and F inance  Committee i n  c o n s i d e r i n g  whether  a  
proposed new name would be m i s l e a d i n g  o r  i n a p p r o p r i a t e  i n  r e l a t i o n  t o  t h e  
company concerned.  

C lauses  8 t o  10 of t h e  P r o j e t  i n  e f f e c t  a b o l i s h  t h e  u l t r a  v i r e s  r u l e  i n  i t s  
a p p l i c a t i o n  t o  Guernsey companies. A person  d e a l i n g  w i t h  a  company w i l l  n o t  
be  bound t o  e n q u i r e  a s  t o  t h e  l i m i t a t i o n s  of i t s  memorandum o r  any 
r e s t r i c t i o n  on d i r e c t o r s '  powers, which a r e  deemed i n  f a v o u r  of t h a t  pe r son  
t o  be f r e e  of any l i m i t a t i o n  p rov ided  he i s  i n  good f a i t h  (which is  prima 
f a c i e  presmumed, even i f  he  knew of a n  e x c e s s  of powers) .  However, t h e  
d u t i e s  of d i r e c t o r s  themselves  t o  a d h e r e  t o  t h e  memorandum and r e s p e c t  
l i m i t a t i o n s  on t h e i r  powers a r e  u n a f f e c t e d ,  and members a r e  g i v e n  a  s p e c i f i c  
r i g h t  under c l a u s e  11 t o  r e s t r a i n  e x c e s s e s  by c o u r t  o r d e r .  The Cour t  is 
a l s o  g i v e n  wide powers t o  r e g u l a t e  a company's a f f a i r s  (and even o r d e r  t h e  
p u r c h a s e  of members' s h a r e s  and r e g u l a t e  a1.y consequent  r e d u c t i o n  i n  
c a p i t a l )  on t h e  a p p l i c a t i o n  of members who a r e  o r  would be u n f a i r l y  
p r e j u d i c e d  by any a c t u a l  o r  t h r e a t e n e d  a c t i o n  o r  i n a c t i o n  by t h e  company; 
t h i s  i m p o r t a n t  new remedy i s  a v a i l a b l e  whether o r  n o t  any f r a u d  i s  invo lved  
and i r r e s p e c t i v e  of whether  t h e  company's a c t i o n  could  be r a t i f i e d  i n  
g e n e r a l  meeting.  

P a r t  I1 r e s t a t e s  and m o d i f i e s  t h e  law r e l a t i n g  t o  t h e  keep ing  and i n s p e c t i o n  
of books and r e c o r d s ,  and t h e  maintenance and a u d i t  of company accoun t s .  

The e v i d e n t i a l  e f f e c t  of company minu tes  and t h e  m a t t e r s  i n  r e s p e c t  of which 
t h e y  must be made a r e  c l a r i f i e d ,  and t h e  requ i rement  f o r  minutes  t o  be 
approved "seance t e n a n t e "  i s  a b o l i s h e d .  Companies w i l l .  have t o  keep 
r e g i s t e r s  of t h e i r  d i r e c t o r s  and s e c r e t a r i e s  and,  i n  t h e  c a s e  of companies 
hav ing  more t h a n  50 members, up-to-date i n d i c e s  of t h e i r  members. Each of 
t h e s e ,  and t h e  r e g i s t e r  of members, must be k e p t  a t  t h e  company's r e g i s t e r e d  
o f f i c e  and a v a i l a b l e  f o r  i n s p e c t i o n  ( f r e e  t o  members and d i r e c t o r s ;  on 
payment of a  p r e s c r i b e d  f e e  i n  t h e  c a s e  of o t h e r  p e o p l e ) .  The keep ing  of 
such  r e c o r d s  on computer w i l l  be p e r m i t t e d  so  long a s  they  a r e  capab le  of 
be ing  reproduced i n  l e g i b l e  form and adequa te  p r e c a u t i o n s  a r e  t a k e n  a g a i n s t  
f a l s i f i c a t i o n .  

Accounting r e c o r d s  - which w i l l  have t o  be k e p t  f o r  6 y e a r s  bu t  may a l s o  be 
on computer p rov ided  t h e  above r e q u i r e m e n t s  a r e  met - w i l l  be r e q u i r e d  t o  
d i s c l o s e  t h e  company's f i n a n c i a l  p o s i t i o n  a t  any t ime w i t h  r e a s o n a b l e  
accuracy  and e n a b l e  t h e  d i r e c t o r s  t o  make s u r e  t h a t  t h e  b a l a n c e  s h e e t  and 
p r o f i t  and l o s s  accoun t  a r e  p r o p e r l y  p repared  i n  accordance  w i t h  t h e  law. 



D e t a i l s  of t h e i r  r e q u i r e d  c o n t e n t  a r e  s p e c i f i e d  and,  i f  they a r e  not  kep t  i n  
Guernsey,  accoun t s  and r e t u r n s  i n  r e s p e c t  of them must be s e n t  h e r e  
r e g u l a r l y .  

S u b j e c t  t o  a  s a v i n g  f o r  e x i s t i n g  o p e r a t o r s ,  a u d i t o r s  w i l l  i n  f u t u r e  have t o  
h o l d  B r i t i s h ,  I r i s h  o r  r ecogn i sed  o v e r s e a s  p r o f e s s i o n a l  q u a l i f i c a t i o n s ;  t h e  
c a t e g o r i e s  of peop le  who a r e  d i s q u a l i f i e d  on grounds of c o n n e c t i o n  from 
a u d i t i n g  a  company's a c c o u n t s  a r e  widened and t h e  law on d i s q u a l i f i c a t i o n  
g e n e r a l l y  i s  c l a r i f i e d ;  a u d i t o r s '  powers and d u t i e s  a r e  r e s t a t e d  and 
s l i g h t l y  r e v i s e d ,  and t h e  law on t h e  making and c o n t e n t  of t h e i r  r e p o r t s  i s  
updated.  Two f u r t h e r  p o t e n t i a l l y  impor tan t  f u t u r e  reforms f o r  which t h e  
P r o j e t  c a t e r s  by empowering t h e  S t a t e s  t o  make p r o v i s i o n  by Ordinance a r e  
t h e  p o s s i b l e  r e l a x a t i o n  of a u d i t  r equ i rements  i n  r e l a t i o n  t o  companies of 
s p e c i f i e d  d e s c r i p t i o n s ,  and t h e i r  m o d i f i c a t i o n  i n  c a s e s  where companies 
e l e c t  t o  a p p o i n t  a  body c o r p o r a t e ,  o r  a  p a r t n e r s h i p  a s  such ,  a s  t h e i r  
a u d i t o r s .  

P a r t  I11 d e a l s  w i t h  winding up, s t r i k i n g - o f f  and r e s t o r a t i o n  t o  t h e  
r e g i s t e r .  

Where a  company has  d e l i b e r a t e l y  done a n y t h i n g  w i t h  a  view t o  p u t t i n g  a  
p a r t i c u l a r  c r e d i t o r ,  s u r e t y  o r  g u a r a n t o r  i n  a  b e t t e r  p o s i t i o n  a t  a  t ime when 
i t  was i n s o l v e n t  ( o r  i f  i t  became s o  a s  a  r e s u l t )  and it goes i n t o  
l i q u i d a t i o n  w i t h i n  t h e  n e x t  s i x  months ( o r  two y e a r s  i n  a  c a s e  where t h e  
pe r son  " p r e f e r r e d "  is  "connected" w i t h  t h e  company, a s  d e f i n e d )  t h e  Court  
w i l l  have power, on t h e  l i q u i d a t o r ' s  a p p l i c a t i o n ,  t o  r e s t o r e  t h e  p o s i t i o n  t o  
what i t  o t h e r w i s e  would have been; t h e  Court  may even ( s u b j e c t  t o  p r o t e c t i o n  
f o r  t h o s e  a c t i n g  i n  good f a i t h  and w i t h o u t  n o t i c e )  impose o b l i g a t i o n s  i n  
t h i s  r e s p e c t  on t h i r d - p a r t i e s .  Amongst t h e  o t h e r  reforms r e l a t i n g  t o  
l i q u i d a t i o n  a r e  an  i n c r e a s e  f rom £50 t o  £750 i n  t h e  minimum d e b t  f o r  deemed 
i n s o l v e n c y  a f t e r  a  fo rmal  demand; l e g i s l a t i v e  r e c o g n i t i o n  of t h e  requirement  
t o  in fo rm a  company of a  winding-up a p p l i c a t i o n ,  of a  l i q u i d a t o r ' s  r i g h t s  t o  
app ly  t o  t h e  Court  f o r  d i r e c t i o n s  and a c t  i n  accordance  w i t h  them, and t o  
c a r r y  on b u s i n e s s  s o  f a r  a s  e x p e d i e n t  'or  a  b e n e f i c i a l  winding-up; and 
c l a r i f i c a t i o n  of t h e  r u l e s  govern ing  t h e  appointment and powers of 
p r o v i s i o n a l  l i q u i d a t o r s .  

The law on s t r i k i n g  o f f  i s  modi f i ed  by reduc ing  t h e  n o t i c e  p rocedure  t o  one 
n o t i c e  of two months' d u r a t i o n  a f t e r  which t h e  company i s  t o  be s t r u c k  o f f  
and s p e c i f i c a l l y  r e c o g n i s i n g  f a i l u r e  t o  d e l i v e r  an  annua l  r e t u r n  a s  a  ground 
f o r  s t r i k i n g  o f f .  Where t h i s  l a t t e r  i s  t h e  ground a  company w i l l  n o t  be 
a b l e  t o  avoid  be ing  s t r u c k  o f f  excep t  by d e l i v e r i n g  i t s  annua l  r e t u r n  and 
paying a  p e n a l t y  i n  accordance  w i t h  a  s l i d i n g  s c a l e .  

R e s t o r a t i o n  t o  t h e  r e g i s t e r  of a  s t ruck-of f  company w i l l  become c o n d i t i o n a l  
( s u b j e c t  and wi thou t  p r e j u d i c e  t o  any o t h e r  o r d e r  of t h e  C o u r t )  on payment 
of a l l  sums which t h e  company shou ld  have pa id  i n  t h e  i n t e r i m  t o g e t h e r  w i t h  
a n  e x t r a  El00 (which can be i n c r e a s e d  by Ordinance) .  A company which i s  
r e s t o r e d  w i t h i n  6 y e a r s  w i l l  g e n e r a l l y  be e n t i t l e d  t o  t h e  r e t u r n  of any 
p r o p e r t y  which v e s t e d  i n  t h e  Crown a s  bona v a c a n t i a  ( o r ,  i f  i t  h a s  been 
d i sposed  o f ,  i t s  v a l u e ) .  

The m i s c e l l a n e o u s  reforms i n  P a r t  I V  r e l a t e  t o  g e n e r a l  mee t ings ,  s p e c i a l  
r e s o l u t i o n s ,  s h a r e s  and r e t u r n s  i n  r e s p e c t  of them, s e a l s ,  c r i m i n a l  
l i a b i l i t y  of o f f i c e r s ,  c o u r t  p rocedure  and s t a t u t o r y  f e e s .  

It w i l l  be p o s s i b l e  t o  ho ld  g e n e r a l  mee t ings  anywhere i n  t h e  w o r l d ;  t o  count  
p r o x i e s  f o r  purposes  of quorum and demanding a  p o l l ;  and,  by unanimous 
agreement o n l y ,  t o  ho ld  a  meet ing on s h o r t  n o t i c e .  The p e r i o d  w i t h i n  which 



t h e  f i r s t  g e n e r a l  meeting must be c a l l e d  i s  extended t o  18 months a f t e r  
commencement of b u s i n e s s  and annua l  g e n e r a l  meetings must be h e l d  a t  l e a s t  
once every 15 months t h e r e a f t e r .  The requirements  as  t o  c o n t e n t s  of 
d i r e c t o r s 1  r e p o r t s  a r e  s i m p l i f i e d  and o t h e r  c l a r i f i c a t o r y  changes a r e  made. 
A s p e c i a l  r e s o l u t i o n  w i l l  no l o n g e r  have t o  be confirmed a t  a  second meeting 
and w i l l  become e f f e c t i v e  from t h e  moment it  i s  passed but  w i l l  become 
i n o p e r a t i v e  i f  no t  f i l e d  w i t h  t h e  G r e f f e  w i t h i n  21 days.  

The v a l i d i t y  of f r a c t i o n a l  s h a r e s ,  and of s h a r e s  w i t h  a  pa r  v a l u e  lower t h a n  
t h e  s m a l l e s t  u n i t  of l e g a l  t e n d e r  of t h e i r  i s s u e  c u r r e n c y ,  i s  recognised.  
D e t a i l s  of redeemable p r e f e r e n c e  s h a r e h o l d e r s  w i l l  no l o n g e r  have t o  be 
i n c l u d e d  i n  annua l  r e t u r n s  o r  r e t u r n s  of a l l o t m e n t s .  

P r o v i s i o n  i s  made f o r  f a c s i m i l e  s e a l s  f o r  use  abroad ;  s m a l l  f e e s  a r e  
a b o l i s h e d  and t h e  P r o j e t  i d e n t i f i e s  s i x  e v e n t s  only  w i t h i n  t h e  c o n t e x t  of 
t h e  Companies Laws which w i l l  g i v e  r i s e  t o  a  f e e ,  s e t s  t h o s e  f e e s  and 
p r o v i d e s  f o r  them t o  be changed by Ordinance; a l l  " p e t i t i o n s "  t o  t h e  Court 
w i l l  be r e p l a c e d  by " a p p l i c a t i o n s " ;  t h e  P r o j e t  w i l l  impose a  g e n e r a l  
c r i m i n a l  l i a b i l i t y  on companies' o f f i c e r s ,  and t h o s e  f o r  whom t h e y  a c t ,  f o r  
c o n s e n t ,  connivance and n e g l e c t .  

The g e n e r a l  and supplementary  p r o v i s i o n s  i n  P a r t  V i n c l u d e  amendments which 
a r e  mainly c l a r i f i c a t o r y  but  w i l l  a l s o  e n a b l e  an a t t o r n e y  t o  be appo in ted  t o  
a c t  i n  Guernsey a s  w e l l  a s  e l sewhere  and i n c r e a s e  t o  £5 t h e  maximum f e e  
chargeab le  t o  a  member demanding a  copy of a  s p e c i a l  r e s o l u t i o n .  

Approved by t h e  S t a t e s  30.5.90. Awaiting Royal Sanc t ion .  

CONSTITUTIONAL LAW 

Securitv Service Act 1989 

10. Uni ted Kingdom S t a t u t o r y  I n s t r u m e n t :  The S e c u r i t y  S e r v i c e  Act 1989 (Channel 
I s l a n d s )  Order ,  1990. - Extends t o  t h e  Channel I s l a n d s ,  w i t h  m o d i f i c a t i o n s ,  
s e c t i o n  3 ( 1 )  of t h e  1989 Act ,  the reby  empowering t h e  S e c r e t a r y  of S t a t e ,  
a f t e r  c o n s u l t a t i o n  w i t h  H.M. Attorney  General  f o r  Guernsey, t o  i s s u e  
w a r r a n t s  f o r  e n t r y  on,  o r  i n t e r f e r e n c e  w i t h ,  p r o p e r t y  i f  such appears  
n e c e s s a r y  i n  o r d e r  t o  o b t a i n  in format ion .  

I n  f o r c e  14.3.90. (U.K. S.I. No. 249 of 1990). 

States Committees 

11. Order i n  Counci l :  The I s l a n d  Development (Amendment) (Guernsey) Law, 1990. 
- See 8.GLJ.14. 

Royal S a n c t i o n  14.2.90. R e g i s t e r e d  20.3.90. I n  f o r c e  1.4.90. (No. I of 
1990). 

12. Orders i n  Counci l :  The Reform (Amendment) (Guernsey) Law, 1990 and t h e  P o s t  
O f f i c e  (Amendment) ( B a i l i w i c k  of Guernsey) Law, 1990. - See 8.GLJ.14. 

Royal S a n c t i o n  14.2.90. R e g i s t e r e d  and i n  f o r c e  20.3.90. (Nos. I1 and 111 
of 1990). 



Order in Council: The Public Assistance (Amendment) (Guernsey) Law, 1990. - 
See 8.GLJ.14. 

Royal Sanction 14.2.90. Registered 20.3.90. In force on a day or days to 
be appointed. (No. IV of 1990). 

Orders in Council: The Public Thoroughfares (Amendment) (Guernsey) Law, 
1990 and the Electricity (Amendment) (~uernsey) Law, 1990. - See 8.GLJ.14. 

Royal Sanction 1.5.90. Registered and in force 19.6.90. (Nos. X and XI of 
1990). 

Projet de Loi: The Appointments Board (Amendment) Law, 1990. - Amends the 
1932 "Loi sur la Constitution d'un Conseil de Nomination" by providing for a 
new constitution for the Appointments Board. 

Approved by the States 28.2.90. Awaiting Royal Sanction. 

Projet de Loi: The Cadastre (Amendment) (Guernsey) Law, 1990. - Amends the 
1947 Law by providing for a new constitution for the Cadastre Committee. 

Approved by the States 28.2.90. Awaiting Royal Sanction. 

Privy Council - leave to appeal to - conditional leave - conditions imposed 
See Taylor v. States Board of Health and Parsons, paragraph 54. 

CRIMINAL LAW AND PROCEDURE 

Compensation 

Order in Council: The Criminal Justice (compensation) (Bailiwick of 
Guernsey) Law, 1990. - See 8.GLJ.19. 

Royal Sanction 14.2.90. Registered 10.4.90. In force on a day to be 
appointed. (No. VI of 1990). 

Evidence - pre-trial statement - exclusion of incriminatory references to 
co-defendant - exercise of judicial discretion - procedure on voir dire 
See Law Officers of the Crown v. Hein and Yeo, paragraph 33. 

Insider dealing 

Order in Council: The Company Securities (Insider Dealing) (Bailiwick of 
Guernsey) Law, 1989. - See 6.GLJ.68. 

Royal Sanction 19.12.89. Registered 6.2.90. (No. XXX of 1989). In force 
1.3.90: The Company Securities (Insider Dealing) (Bailiwick of Guernsey) 
Law, 1989 (Commencement) Ordinance, 1990. (No. VI of 1990). 



Prevention of terrorism 

21. Projet de Loi: The Prevention of Terrorism (Bailiwick of Guernsey) Law, 
1990. - Prohibits activities which lend support to or which facilitate the 
activities of terrorists and terrorist organisations; and provides for 
extensive enforcement measures including seizure of terrorist funds. 

Part I and Schedule 1 define proscribed organisations. Membership and 
soliciting or displaying of support is an offence. 

Part I1 and Schedule 2 empower the Lieutenant-Governor to make exclusion 
orders in respect of suspected terrcrists, thereby prohibiting entry to the 
Bailiwick. Representations may be made* Persons in breach of exclusion 
orders may be detained pending removal. Detention is subject to supervision 
under Schedule 3. Harbouring a person subject to such an order is an 
offence. 

Part 111 prohibits the soliciting and making of contributions towards acts 
of terrorism or for the benefit of proscribed organisations. It is an 
offence to be concerned in an arrangement whereby the retention of terrorist 
funds is facilitated. It is a defence to prove that the defendant neither 
knew nor had reasonable cause to suspect that the arrangement related to 
terrorist funds. Persons are released from contractual duties of confidence 
if they suspect that monies constitute terrorist funds. The Royal Court 
can, upon a conviction under Part 111, order the forfeiture of terrorist 
funds. In addition, Schedule 4 empowers the Royal Court to make restraint 
orders prohibiting dealings with specified property. Forfeiture and 
restraint orders made in other jurisdictions can be enforced in the 
Bailiwick. 

Part IV provides powers of arrest, search and detention (the latter being 
subject to supervision under Schedule '3). Powers are also conferred upon 
officers of police and of customs and immigration to examine, search and 
detain persons arriving in the Bailiwick. Ships and aircraft are also 
liable to be searched. 

Part V and Schedule 7 enable the carrying out of "terrorist investigations". 
Obstructing such investigations, and failing to disclose information 
material thereto, constitute offences. The Bailiff (or, in urgent cases, 
the Chief Officer of Police) may issue search warrants for the purposes of 
such investigations. Documents (unless subject to legal professional 
privilege) may be seized. The Bailiff may also order the production of 
material and the making of explanations thereof. 

Approved by the States 27.6.90. Awaiting Royal Sanction. 

2 2 .  Sentence - attempted murder - accused suffering from psychopathic disorder 
'A' pleaded guilty to attempted murder and indecent assault, having struck a 
girl on the head with a hammer numerous times, fracturing her skull. The 
attack, which was unprovoked, took place in a country lane late at night. 
'A' gave himself up shortly afterwards. A psychiatrist's report showed that 
'A' was suffering from a psychopathic disorder. 'A' had been sentenced by 
the Royal Court to 15 years' imprisonment and had, pending his appeal to the 
Court of Appeal, been transferred from a U.K. prison to a special hospital 
pursuant to section 47 of the Mental Health Act 1983. His appeal against 
sentence was dismissed. 

[Law Officers of the Crown v. Blampied - Court of Appeal 5.3.90 
(HMP~EAGP) I . 



23. Sentence - misuse of drugs - importation of cannabis resin 

In two appeals to the Court of Appeal against sentences imposed by the Royal 
Court on four defendants for offences relating to possession or importation 
(without intent to supply) cf small quantities of a Class B drug, namely 
cannabis resin, the Court of Appeal observed that from previous decisions of 
the Guernsey courts it could not be inferred that the courts adopt an 
invariable practice of imposing an immediate term of imprisonment. 

In the first case, 'C' and 'N' both pleaded guilty, inter alia, to the 
improper importation of approximately four hundred grammes of cannabis 
resin, contrary to section 23(1) of the Customs and Excise (General 
Provisions) (Bailiwick of Guernsey) Law, 1972, as amended by the Misuse of 
Drugs (Bailiwick of Guernsey) Law, 1974. 'C's sentence of eighteen months' 
imprisonment was reduced on appeal to one of nine months suspended for two 
years and 'N's sentence of two years' imprisonment was reduced to fifteen 
months, also suspended for two years. (Both 'C' and 'N' were also fined 
£500). 

In the second case, 'P's appeal against his sentence of eighteen months' 
imprisonment together with a fine of £1,000 for possession with intent to 
supply of approximately two hundred grammes of cannabis resin was dismissed. 
'Of, who pleaded guilty to two counts of improper importation of cannabis 
resin (approximately four hundred grammes in all) was sentenced on those 
charges to twenty-one months' imprisonment with a fine of £2,500 and twelve 
months (concurrent) with a further fine of £2,500. '0's first-mentioned 
sentence of imprisonment was reduced to eighteen months but his appeal 
against the second was dismissed. On each charge the fine was reduced to 
£500. His appeal against a further (concurrent) sentence of twelve months' 
imprisonment for supplying two hundred grammes of cannabis resin to another 
was dismissed. 

[Law Officers of the Crown v. Coffell and Nagy (HMC/NLP/SRM); Law Officers 
of the Crown v. Percy and Oksuz (-IMC/NLP/EAGP) - Court of Appeal 5.4.901. 

Summary offences 

24. Projet de Loi: The Summary Offences (Amendment) (Bailiwick of Guernsey) 
Law, 1990. - Further amends the principal Law of 1982 by replacing the 
offence of permitting a mischievous or ferocious animal to wander or attack 
or chase a person with one of permitting an animal dangerous to other 
animals or to persons to wander or attack or chase an animal or person. 

Approved by the States 30.5.90. Awaiting Royal Sanction. 

Young offenders 

25. Order in Council: The Criminal Justice (Youth Detention) (Bailiwick of 
Guernsey) Law, 1990. - See 8.GLJ.28. 

Royal Sanction 1.5.90. Registered 19.6.90. (No. XI1 of 1990). In force 
1.7.90: The Criminal Justice (Youth Detention) (Bailiwick of Guernsey) Law, 
1990 (Commencement) Ordinance, 1990. (No. XVIII of 1990). 



Import  and e x p o r t  c o n t r o l  

26. P r o j e t  de Lo i :  The Import  and Export  ( C o n t r o l )  (Amendment) (Guernsey) Law, 
1990. - I n c r e a s e s  p e n a l t i e s  under  t h e  1946 Law and t r a n s f e r s  f u n c t i o n s  of 
t h e  S t a t e s  S u p e r v i s o r  t h e r e u n d e r  t o  t h e  Chief Revenue O f f i c e r .  

Approved by t h e  S t a t e s  of Guernsey 31.1.90. Awai t ing Royal Sanc t ion .  

27. S t a t u t o r y  I n s t r u m e n t :  The Customs and E x c i s e  (General  P r o v i s i o n s )  
( B a i l i w i c k  of Guernsey) (Amendment) Order ,  1990. - Amends t h e  p r i n c i p a l  
Order of 1973 (S.I .  No, 17 of 1973) s o  a s  t o  p rov ide  t h a t  Customs e n t r y  w i l l  
n o t  be r e q u i r e d  f o r  goods imported from, and i n  f r e e  c i r c u l a t i o n  i n ,  t h e  
European Community, J e r s e y  o r  a n o t h e r  i s l a n d  of t h e  Ba i l iwick  excep t  f o r  
goods l i a b l e  t o  e x c i s e  du ty  o r  where t h e  Chief Revenue O f f i c e r  o t h e r w i s e  
d i r e c t s .  

I n  f o r c e  1.4.90. (S.I. No. 4 of 1990) .  

DIVORCE AND MATRIMONIAL CAUSES 

Law re form 

28. Order i n  Counci l :  The Matr imonial  Causes (Amendment) (Guernsey) Law, 1990. 
- Amends t h e  Matr imonial  Causes Law (Guernsey) ,  1939, a s  amended, s o  a s  t o  
p rov ide  ( f o r  t h e  avoidance of doubt )  t h a t  t h e  Matr imonial  Causes D i v i s i o n  is 
empowered - 

( 1 )  t o  make an award of p r o p e r t y  f o l l o w i n g  a "pronouncement" of j u d i c i a l  
s e p a r a t i o n  by t h e  Ordinary Court  ( a s  opposed t o  a "decree" of j u d i c i a l  
s e p a r a t i o n  by t h e  Matr imonial  Causes D i v i s i o n ) ;  and 

( 2 )  t o  make such  an award a s  r e g a r d s  p r o p e r t y  i n  which one on ly  of t h e  
p a r t i e s  t o  t h e  mar r iage  h a s  an  i n t e r e s t .  

Approved by t h e  S t a t e s  28.6*89. Royal S a n c t i o n  14.3.90 R e g i s t e r e d  and i n  
f o r c e  23.4.90. (No. V I I  of 1990) .  

ELECTRICITY 

S t a t e s  E l e c t r i c i t y  Board 

29. Order i n  Counci l :  The E l e c t r i c i t y  (Amendment) (Guernsey) Law, 1990. - See 
paragraph  14. 

EMPLOYMENT 

Proof of hous ing  s t a t u s  

30. Order i n  Counci l :  The Righ t  t o  Work ( L i m i t a t i o n  and P r o o f )  (Guernsey) Law, 
1990. - See 7.GLJ.41. 



Royal S a n c t i o n  14.2.90. R e g i s t e r e d  10.4.90. I n  f o r c e  on a  day o r  days t o  
be appo in ted .  (No. V of 1990).  (See a l s o  pa ragraph  32) .  

31. S t a t u t o r y  Ins t rument :  The Right  t o  Work (Employment Records) R e g u l a t i o n s ,  
1990. - Make p r o v i s i o n ,  pursuan t  t o  t h e  Law of 1990 ( s e e  pa ragraph  30) ,  f o r  
i n f o r m a t i o n  r e q u i r e d  t o  be k e p t  by employers i n  r e s p e c t  of t h e i r  employees 
and by self-employed persons  under s e c t i o n  5 of t h e  Law. 

I n  f o r c e  1.12.90. (S.1. No. 11 of 1990).  

32. R e s o l u t i o n  of t h e  S t a t e s  of 29.3.90. - D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  amending t h e  Righ t  t o  Work ( L i m i t a t i o n  and P r o o f )  (Guernsey) 
Law, 1989 ( s e e  pa ragraph  30)  s o  a s  t o  s u b s t i t u t e  1.12.89 a s  t h e  r e l e v a n t  
d a t e  i n  p l a c e  of 9.6.88. 

EVIDENCE 

33. P r e - t r i a l  s t a t e m e n t  - e x c l u s i o n  of i n c r i m i n a t o r y  r e f e r e n c e s  t o  co-defendant 
- e x e r c i s e  of j u d i c i a l  d i s c r e t i o n  - procedure  on v o i r  d i r e  

'AA' appealed a g a i n s t  t h e i r  c o n v i c t i o n s  of c o n s p i r i n g  (wi th  a n o t h e r ,  'X ' )  t o  
import  a  Class  B d rug  and of supp ly ing  such a  drug t o  a n o t h e r  c o n t r a r y  t o  
t h e  Misuse of Drugs ( B a i l i w i c k  of Guernsey) Law, 1974. ' X '  had made a  
c o n f e s s i o n  s t a t e m e n t  t o  t h e  p o l i c e  which, pursuan t  t o  a v o i r  d i r e ,  was r u l e d  
a d m i s s i b l e  a s  a g a i n s t  ' X '  but  which was a l s o  i n c r i m i n a t o r y  of 'AA' .  'AA' 
argued t h a t  t h e  i n c r i m i n a t o r y  r e f e r e n c e s  should have been e d i t e d  o u t  of t h e  
s t a tement .  HELD, a l t h o u g h  t h e  t r i a l  judge had a  d i s c r e t i o n  t o  exc lude  from 
an  e x t r a - j u d i c i a l  s t a t e m e n t  made by a  de fendan t  p a r t s  of t h a t  s t a tement  
which would be u n f a i r l y  p r e j u d i c i a l  t o  a  co-defendant,  t h e  m a t t e r  was one of 
d i s c r e t i o n  t o  be a p p l i e d  i n  t h e  c i rcumstances  of t h e  p a r t i c u l a r  c a s e  and 
t h e r e  was no j u s t i f i c a t i o n  f o r  any g e n e r a l  p r a c t i c e  of making such 
e x c l u s i o n s .  The Deputy B a i l i f f  bad r i g h t l y  e x e r c i s e d  h i s  d i s c r e t i o n  not  t o  
exc lude  any p a r t  of t h e  s t a t e m e n t  i n  t h i s  case .  It was however impor tan t  i n  
such  c i rcumstances  t h a t  t h e  judge shou ld  n e g a t i v e  any p o s s i b l e  p r e j u d i c e  by 
d i r e c t i n g  t h e  J u r a t s  n o t  on ly  t h a t  t h e  ev idence  of t h e  s t a t e m e n t  was no t  
a d m i s s i b l e  a g a i n s t  t h e  co-defendant b u t  a l s o  t h a t  t h e y  must e n t i r e l y  
d i s r e g a r d  t h e  s t a t e m e n t  when c o n s i d e r i n g  t h e  g u i l t  o r  innocence of t h a t  
co-defendant.  A s  t h e  d i r e c t i o n  g iven  was no t  adequate  t h e  a p p e a l  would be 
a l lowed.  

The Court  of Appeal a l s o  observe-d t h a t  on t h e  v o i r  d i r e  t h e  on ly  i s s u e  was 
t h e  a d m i s s i b i l i t y  of t h e  s t a t e m e n t  a s  a g a i n s t  ' X ' ;  on ly  t h e  Crown and ' X '  
had a  p roper  i n t e r e s t  t h e r e f o r e  on ly  t h e y ,  and no t  t h e  co-defendants ,  had a  
r i g h t  t o  examine o r  cross-examine w i t n e s s e s  on t h a t  i s s u e .  

[Law O f f i c e r s  of t h e  Crown v. Hein and Yeo - Court  of Appeal 7.3.90 
(HMP/EAGP/SRM)I. 

FISHING 

34. Order i n  Counci l :  The F i s h i n g  ( B a i l i w i c k  of Guernsey) Law, 1989. - See 
8.GLJ.44. 



Royal  S a n c t i o n  19.12.89. R e g i s t e r e d  6.2.90. I11 f o r c e  6.3.90. (No. X X V L I I  
of 1989).  

35. Un i t ed  Kingdom S t a t u t o r y  I n s t r u m e n t :  The F i s h e r y  L i m i t s  Act 1976 (Guernsey )  
O r d e r ,  1989. - A p p l i e s  t h e  1976 Act t o  Guernsey w i t h  m o d i f i c a t i o n s ,  t h e r e b y  
e x t e n d i n g  B r i t i s h  f i s h e r y  l i m i t s  a d j a c e n t  t o  Guernsey  t o  12 miles and 
c o n t r o l l i n g  f i s h i n g  by f o r e i g n  f i s h i n g  b o a t s  t h e r e i n .  

R e g i s t e r e d  20.2.90. I11 f o r c e  1,2.90,  (U.K. S.1, No. 2407 of  1989) .  

36. U n i t e d  Kingdom S t a t u t o r y  Ins t rumer , r  . The Sea F i s h e r i e s  (Channel  I s l a n d s  ) 
(Amendment) O r d e r ,  1989. - A p p l i e s  ille Sea F i s l ?e r i e r ;  Act 1968 t o  Guernsey  
w i t h  m o d i f i c a t i o n s  and a l l o w s  t h e  z t l p l ~ l a t i o n  of f i s h i n g  o p e r a t i o n s  and 
en fo rcemen t  by B r i t i s h  s e a  f i s h e r y  of t i c e r s  . 
R e g i s t e r e d  20.2.90. I n  f o r c e  1.2.9O0 (U.K. S.I.  No. 2412 o f  1989) .  

37 ,  Un i t ed  Kingdom S t a t u t o r y  I n s t r u m e n t :  The Sea  F i s h  ( C o n s e r v a t i o n )  (Channel  
I s l a n d s )  (Amendment) O r d e r ,  1989.  - A p p l i e s  t h e  Sea F i s h  ( C o n s e r v a t i o n )  Act 
1967 t o  Guernsey ;  p r o h i b i t s  t h e  c a r r y i n g  of f i s h  of less t h a n  t h e  minimum 
s i z e  w i t h i n  12 m i l e s  o i  Guernsey ;  p r o v i d e s  f o r  t h e  r e g u l a t i o n  of mesh s i z e ,  
c o n s t r u c t i o n  e t c .  of  n e t s ;  and a l l o w s  t h e  p r o h i b i t i o n  of a l l  f i s h i n g  i n  
Guernsey w a t e r s  ( u n l e s s  a u t h o r i s e d  by Sea F i s h e r i e s  Committee l i c e n c e )  and  
of f i s h i n g  e l s e w h e r e  b~ G u e r n s e y - r e g i s t e r e d  b o a t s ,  

R e g i s t e r e d  20.2,90. I n  f o r c e  1.2,90. ( U c K n  S c I .  Noe 2411 o f  1989)a  

GAMBLING 

Crown and Anchor 

38. Ord inance :  The Gambling (Crown and Anchor)  (Guernsey )  (Amendment) 
O r d i n a n c e ,  1990. - Amends t h e  p r i n c i p a l  0rdina.nce of  1983 s o  a s  t o  i n c r e a s e  
t h e  f e e s  p a y a b l e  i n  r e s p e c t  of o p e r a t o r v s  l i c e n c e s  and t a b l e  p e r m i t s  t o  
f 40. 

I n  f o r c e  28.2.90. (No. I V  of  1990) .  

Lotteries 

39. Ord inance :  The Gambling (Channel  I s l a n d  L o t t e r y )  ( B a i l i w i c k  of Guernsey )  
(Amendment) O r d i n a n c e ,  1990. - F u r t h e r  amends t h e  p r i n c i p a l  Ord inance  of  
1975 s o  a s  t o  r e q u i r e  t h a t  a l l  monies c o n t r i b u t e d  by t h e  Gambling C o n t r o l  
Committee t o w a r d s  t h e  c o s t  of p r i z e s  s h a l l  be p a i d  from t h e  Channel  I s l a n d s  
L o t t e r y  (Guernsey )  Fund and s o  a s  t o  amend t h e  d e f i n i t i o n  of "paying  
o f f i c e r " .  

I n  f o r c e  31.1.90. (No. I1 of 1990) .  

HEALTH AND MEDICINE 

40. P r o j e t  de  L o i :  The H e a l t h  S e r v i c e  ( B e n e f i t )  (Guernsey )  Law, 1990. - S e t s  
o u t  b e n e f i t s  a v a i l a b l e  t o  p e r s o n s  u n d e r g o i n g  m e d i c a l  and  d e n t a l  t r e a t m e n t  i n  
Guernsey.  



P a r t  I prov ides  f o r  t h e  management and o b j e c t s  of t h e  Guernsey Hea l th  
S e r v i c e  Fund from which b e n e f i t  i s  payable .  

P a r t  I1 d e f i n e s  t h e  pe rsons  e n t i t l e d  t o  b e n e f i t  under t h e  Law. The b a s i c  
q u a l i f i c a t i o n  i s  c u r r e n t  r e ~ i - d e n c e  i n  Guernsey p l u s  p a s t  r e s i d e n c e  and 
p resence  i n  Guernsey f o r  a n  a g g r e g a t e  of 26 weeks. 

P a r t  111 d e f i n e s  t h e  b e n e f i t s  a v a i l a b l e  and p rov ides  f o r  t h e  i s s u e  t o  
q u a l i f i e d  persons  of H e a l t h  B e n e f i t  Cards. 

P a r t  I V  p rov ides  f o r  t h e  payment of "medical  b e n e f i t " ,  be ing  a  g r a n t  of £8,  
t o  a  q u a l i f i e d  person who c o n s u l t s  a  medical  p r a c t i t i o n e r  approved by t h e  
Board of Heal th .  A g r a n t  of £4 i s  payab le  i f  t h e  c o n s u l t a t i o n  is  w i t h  an  
approved nurse .  R e g u l a t i o n s  w i l l  p rov ide  f o r  t h e  manner of o b t a i n i n g  
payment. 

P a r t  V p rov ides  t h a t  q u a l i f i e d  persons  undergoing t r e a t m e n t  by approved 
d o c t o r s  o r  d e n t i s t s  a r e  a l s o  e n t i t l e d ,  on p r e s c r i p t i o n ,  t o  "pharmaceut ical  
b e n e f i t 1 ' ,  being t h e  d rugs  and medicines  r e q u i s i t e  f o r  t h e i r  t r e a t m e n t .  
P r e s c r i p t i o n  charges  a r e  payable .  B e n e f i t  i s  on ly  o b t a i n a b l e  from 
a u t h o r i s e d  s u p p l i e r s .  

P a r t  V I  p r o v i d e s  t h a t  q u a l i f i e d  pe rsons  undergoing t r e a t m e n t  by approved 
d o c t o r s  o r  d e n t i s t s  a r e  a l s o  e n t i t l e d ,  upon p r e s e n t a t i o n  of an  " a p p l i a n c e  
p r e s c r i p t i o n " ,  t o  medical  a p p l i a n c e s  r e q u i s i t e  f o r  t h e  t r e a t m e n t ,  management 
o r  c o n t r o l  of d i s e a s e s  from which they  a r e  s u f f e r i n g .  Only t h o s e  a p p l i a n c e s  
p r e s c r i b e d  by r e g u l a t i o n s  w i l l  be s o  s u p p l i e d .  Appl iances  a r e  on ly  
o b t a i n a b l e  from an  a u t h o r i s e d  s u p p l i e r .  A p r e s c r i p t i o n  charge i s  t o  be 
payable.  

P a r t s  V I I  and V I I I  c o n t a i n  p r o v i s i o n s  a s  t o  o f f e n c e s ,  p e n a l t i e s  and t h e  
d e t e r m i n a t i o n  of c la ims  by t h e  A d m i n i s t r a t o r ,  T r i b u n a l  and Ordinary Court .  

P a r t  I X  e s t a b l i s h e s  t h e  H e a l t h  S e r v i c e  Advisory Committee t o  s u p e r v i s e  
a c t i v i t i e s  under t h e  Law of approved d o c t o r s ,  d e n t i s t s  and pharmac is t s  and 
of a u t h o r i s e d  s u p p l i e r s .  

Approved by t h e  S t a t e s  30.5.90. Awaiting Royal Sanc t ion .  

HIGHWAYS 

41. Ordinances:  The Road Humps Ordinance,  1990 and (No. 2 )  Ordinance,  1990. - 
Together  approve t h e  r e t e n t i o n  of n i n e  road humps. 

I n  f o r c e  28.2.90 and 25.4.90 r e s p e c t i v e l y .  (Nos. V I I  and X of 1990).  

42. Ordinance: The P u b l i c  Highways (Amendment) Ordinance,  1990. - Removes t h e  
s t a t u t o r y  duty  p r e v i o u s l y  incumbent upon t h e  Cons tab les  and Douzeniers  under 
t h e  1840 "Ordonnance G6n6rale r e l a t i v e  aux Routes ,  Rues e t  Chemins" t o  
r e p a i r  a l l  w a l l s  b o r d e r i n g  t h e  roads  of t h e i r  p a r i s h  which may be i n  a  
dangerous c o n d i t i o n .  

I n  f o r c e  27.6.90. (No. X V I  of 1990) .  



HOUSING 

Control of occupation 

43. Order i n  Counci l :  The Housing ( C o n t r o l  of Occupat ion)  (Amendment) 
(Guernsey) Law, 1990. - See 7.GLJ.46. 

Royal S a n c t i o n  14.2.90. R e g i s t e r e d  23.4.90. I n  f o r c e  23.5.90. (No. V I I I  
of 1990). 

44. Order i n  Counci l :  The Righ t  t o  Work ( L i m i t a t i o n  and P r o o f )  (Guernsey) Law, 
1990. - See paragraphs  30 t o  32, 

45. Ordinance: The Housing ( C o n t r o l  of Occupat ion)  ( R e s t o r a t i o n  of Dwel l ing)  
Ordinance,  1990. - R e s t o r e s  a n  h o t e l ,  which was removed i n  1988 ( s e e  
6.GLJ.122), t o  t h e  l i s t  i n  t h e  Second Schedule  t o  t h e  Housing ( C o n t r o l  of 
Occupat ion)  (Guernsey) Law, 1982, a s  amended. 

I n  f o r c e  28.3.90. (No. V I I I  of 1990).  

INCOME TAX 

46. R e s o l u t i o n  of t h e  S t a t e s  of 31.1.90. - D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  t r a n s f e r r i n g  t h e  q u a s i - j u d i c i a l  f u n c t i o n s  of t h e  Income Tax 
A u t h o r i t y  t o  a T r i b u n a l  e s t a b l i s h e d  f o r  t h e  purpose.  

ISLAND DEVELOPMENT 

47. Order i n  Counci l :  The I s l a n d  Development (Amendment) (Guernsey) Law, 1990. 
- See 8.GLJ.61. 

Royal S a n c t i o n  14.2.90. R e g i s t e r e d  20.3.90. I n  f o r c e  1.4.90. (No. I of 
1990). 

LAND LAW 

Servitudes - right of way - acquisition by prescription - aggravation 
Access t o  'RR's premises  was by way of a driveway p a r t  of which t r a v e r s e d  
premises  owned by ' A ' .  I n  1770 b o t h  p remises  had been i n  t h e  same ownership 
but t h e y  had a p p a r e n t l y  been d i v i d e d  by a n  u n r e g i s t e r e d  p a r t a g e  between t h a t  
d a t e  and 1795. A subsequen t  conveyance i n  1832 d e c l a r e d  t h a t  t h e  t h e n  owner 
of 'RR's p remises  had " d r o i t  de passage  de p i e d ,  de c h e v a l ,  de c h a r r u e  e t  de  
c h a r r e t t e "  over  ' A ' s  p remises  "pour a l l e r  e t  v e n i r  t o u t e s  f o i s  e t  quantes"  
between h i s  p remises  and t h e  p u b l i c  road.  Glasshouses  had been e r e c t e d  on 
' R R ' s  premises  ( p r e v i o u s l y  a g r i c u l t u r a l )  p r i o r  t o  1966 and an  e l e c t r i c i t y  
c a b l e  had been i n s t a l l e d  by 'RR '  i n  t h e  driveway. ' A '  e r e c t e d  a b a r r i e r  on 
h i s  premises  which 'RR '  a l l e g e d  den ied  them a c c e s s  t o  t h e i r  premises .  'RR' 
a p p l i e d  t o  t h e  Royal Court  s e e k i n g  a d e c l a r a t i o n  t h a t  ' A '  shou ld  a l l o w  them 
t o  e x e r c i s e  t h e  r i g h t  of way and t h e  r i g h t  t o  l a y  c a b l e s  and o t h e r  s e r v i c e s .  
' A '  a l l e g e d  t h a t  by r e a s o n  of t h e  e r e c t i o n  of g l a s s h o u s e s  ' R R ' s  r i g h t  of way 
had been aggrava ted .  The Royal C o u r t ' s  Order d e f i n e d  t h e  e x t e n t  of t h e  a r e a  
over  which t h e  r i g h t  of way was e x e r c i s a b l e  and confirmed t h a t  t h e  r i g h t  t o  
keep t h e  e l e c t r i c i t y  c a b l e  i n  p o s i t i o n  was e s t a b l i s h e d ,  t h e  Deputy B a i l i f f  
hav ing  d i r e c t e d  t h e  J u r a t s  ( i n t e r  a l i a ) :  



(1)  t h a t  t h e  words i n  t h e  1832 conveyance had t h e  e f f e c t  of c o n f e r r i n g  upon 
t h e  dominant tenement a s  comprehensive a  r i g h t  a s  i t  was p o s s i b l e  t o  
convey, w i t h  no r e s t r i c t i o n  on u s e r ;  

( 2 )  t h a t  t h e  q u e s t i o n  f o r  t h e  J u r a t s  was what 'RR'  had used by way of ' A ' s  
l and  t o  g a i n  a c c e s s  t o  t h e i r  premises  f o r  twenty y e a r s  und ispu ted :  t h i s  
should  be t h e  a r e a  over  which t h e  r i g h t  of way should be e x e r c i s e d ;  

( 3 )  a l t h o u g h  t h e  o r i g i n a l  r i g h t  d i d  no t  i n c l u d e  t h e  r i g h t  t o  l a y  s e r v i c e s ,  
a  b a s i c  s e r v i t u d e  r i g h t  could  be e n l a r g e d  o r  reduced p r e s c r i p t i v e l y  and 
i n  t h e  p r e s e n t  c a s e  t h e  r i g h t  t o  l a y  s e r v i c e s  had been a c q u i r e d  
p r e s c r i p t i v e l y  f o r  t h e  e l e c t r i c  c a b l e  which would be cons t rued  a s  a  
r i g h t  t o  l a y  s e r v i c e s  g e n e r a l l y .  

On appea l  t o  t h e  Court  of Appeal it  was HELD: 

( a )  t h a t  t h e r e  was no a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  a  g r a n t  of a  r i g h t  
of way no t  e x p r e s s l y  l i m i t i n g  t h e  use  was i m p l i c i t l y  t o  be l i m i t e d  t o  
use  f o r  such purpose  a s  may have e x i s t e d  a t  t h e  t ime of t h e  g r a n t ;  

( b )  t h a t  a  s e r v i t u d e  could  n o t  be a c q u i r e d  by p r e s c r i p t i o n .  Whi l s t  t h e  
coutume d i d  develop over  t h e  c e n t u r i e s ,  such development could  not  
change t h e  fundamental  common law. Maxims such a s  "nu1 s e r v i t u d e  s a n s  
t i t r e "  were p a r t  of t h e  coutume which could  no t  be a l t e r e d  by j u d i c i a l  
d e c i s i o n ;  

( c )  t h a t  t h e  Royal Court  d i d  have j u r i s d i c t i o n  t o  de te rmine  t h e  width  of a  
r i g h t  of way and t h e  Court  would n o t  i n t e r f e r e  w i t h  t h e  J u r a t s '  
d e c i s i o n  i n  t h a t  r e g a r d ;  and 

( d )  t h a t  a  s e r v i t u d e  " a l l e r  e t  ven i r "  could  no t  extend t o  t h e  l a y i n g  and 
keeping of s e r v i c e s  and t h e  o r d e r  t h a t  ' R R '  had t h e  r i g h t  t o  keep t h e  
e l e c t r i c i t y  c a b l e  i n  p o s i t i o n  would be s e t  a s i d e .  

[ S i n g l e t o n  v. Le Noury - Court  o i  Appeal 5.6.90 ( J D L ~ N L P ) ] .  

LANDLORD AND TENANT 

49. Rent control - assessment by Rent Officer - relevance of "open market" 
status 

' A '  appea led  a g a i n s t  a  d e c i s i o n  of t h e  Cadas t re  Committee upholding t h e  Rent 
O f f i c e r ' s  assessment  of r e n t  of an "open market' ' f l a t ,  t h e  ground of t h e  
a p p e a l  being ( i n t e r  a l i a )  t h a t  t h e  Committee was wrong i n  law i n  t a k i n g  i n t o  
account  t h a t  t h e  premises  were i n s c r i b e d  on t h e  Housing C o n t r o l  R e g i s t e r .  
HELD by t h e  B a i l i f f ,  s i t t i n g  a l o n e ,  t h a t  s .3(1)  of t h e  Rent Cont ro l  
(Guernsey) Law, 1976 charged t h e  Committee w i t h  making a  d e c i s i o n  a s  t o  t h e  
" f a i r  and reasonab le"  r e n t  f o r  t h e  f l a t  which it could on ly  do by t a k i n g  
i n t o  account  a l l  r e l e v a n t  f a c t o r s .  The f a c t  t h a t  t h e r e  was a  s c a r c i t y  of 
open market f l a t s  was a  f a c t  t h a t  could  n o t  and should n o t  be ignored  by t h e  
Committee which had an a b s o l u t e  d i s c r e t i o n  t o  t a k e  i n t o  account  any f a c t o r  
which it may c o n s i d e r  r e l e v a n t .  The appea l  would be d i smissed .  

[M & K F u r n i s h e r s  Ltd.  v. S t a t e s  C a d a s t r e  Committee - RequGtes 20.2.90 
(PTRFIHER)]. 



POST OFFICE 

States Post Office Board 

50. Order i n  Counc i l :  The P o s t  O f f i c e  (Amendment) ( B a i l i w i c k  of Guernsey) Law, 
1990. - See pa ragraph  12. 

P9.b.CTICE AND PROCEDURE (CIVIL) 

Affidavits - Rules 

51. Order of t h e  Royal Cour t :  The Royal Cour t  ( A f f i d a v i t s )  C i v i l  R u l e s ,  1990. - 
Make p r o v i s i o n  a s  t o  t h e  form and c o n t e n t s  o f ,  and o t h e r  m a t t e r s  r e l a t i v e  
t o ,  a f f i d a v i t s  sworn i n  a  c i v i l  cause  o r  m a t t e r .  

I n  f o r c e  1.2.90. (Order of t h e  Royal Court  No. I of 1990).  

52. Appeals - appeal to Court of Appeal - admission of further evidence 
P r i o r  t o  t h e  h e a r i n g  of h i s  a p p e a l  a g a i n s t  t h e  d i s m i s s a l  of h i s  a c t i o n  f o r  
n e g l i g e n c e  a g a i n s t  a  med ica l  p r a c t i t i o n e r  ' A '  a p p l i e d  t o  t h e  Court  of Appeal 
f o r  l e a v e  t o  adduce f r e s h  ev idence  by way of a n  a f f i d a v i t  sworn by t h e  
medica l  e x p e r t  who had been c a l l e d  t o  g i v e  ev idence  on beha l f  of ' A '  i n  t h e  
Royal Cour t ,  a l l e g i n g  t h a t  t h e  e x p e r t  w i t n e s s  f o r  'R' had g iven  i n c o r r e c t  
ev idence  which had mis led  t h e  Cour t .  HELD, a p p l y i n g  t h e  p r i n c i p l e s  s e t  ou t  
i n  t h e  d e c i s i o n  of t h e  Cour t  i n  Ki rk  v. Blackwel l  ( s e e  4.GLJ.65), even i f  
t h e r e  was any s u b s t a n c e  t o  t h e  a l l e g a t i o n  be ing  made ' A ' s  p roper  remedy 
would have been t o  r e c a l l  h i s  medical  e x p e r t  t o  g i v e  f u r t h e r  ev idence  a t  t h e  
t r i a l .  As t h i s  had not  been done it could  no t  be s a i d  t h a t  t h e  f u r t h e r  
e v i d e n c e  cou ld  n o t  have been o b t a i n e d  wi th  r e a s o n a b l e  d i l i g e n c e  f o r  u s e  a t  
t h e  t r i a l  and t h e  a p p l i c a t i o n  would f e i l .  

[Tay lo r  v. S t a t e s  Board of H e a l t h  and Parsons  - Court  of Appeal 7.7.89 
(NJB/JPG/RJC)].  (See a l s o  pa ragraphs  54 and 77).  

53. Appeals - appeal to Court of Appeal - admission of further evidence - 
evidence going only to credit - oral evidence 
' A '  sough t  t h e  admiss ion  of f u r t h e r  ev idence  i n  two forms: f i r s t l y ,  a  t a p e  
r e c o r d i n g  of ' R '  making s t a t e m e n t s  which a l l e g e d l y  c o n t r a d i c t e d  what he had 
s a i d  i n  ev idence  a t  f i r s t  i n s t a n c e ;  and,  second ly ,  documents making 
s t a t e m e n t s  about  'R' which would a s s i s t  ' A ' s  appea l .  HELD by t h e  Court  of 
Appeal - 

( 1 )  a d d i t i o n a l  ev idence  going on ly  t o  t h e  c r e d i t  of a  w i t n e s s  cou ld  not  be 
a d m i t t e d  u n l e s s  i t  was ev idence  which must have l e d  a  r e a s o n a b l e  
t r i b u n a l  t o  a  d i f f e r e n t  d e c i s i o n ;  and 

( 2 )  t h e  documents sough t  t o  be adduced by ' A '  were h e a r s a y  and n o t  i n  
themselves  a d m i s s i b l e .  F u r t h e r ,  A ' s  r e q u e s t  t o  t r e a t  t h e  a p p l i c a t i o n  
a s  one t o  c a l l  t h e  makers of t h e  s t a t e m e n t s  cou ld  n o t  be a l lowed  
w i t h o u t  a  copy of t h e  s t a t e m e n t  of t h e  proposed w i t n e s s  t o  e n a b l e  t h e  
Court  t o  judge whether  t h e  a d d i t i o n a l  ev idence  could  p r o p e r l y  be 
a d m i t t e d  . 



The a p p l i c a t i o n  would be d i smissed .  

[ P i c o t  v. Jehan  - Court  of Appeal 8.3.90 (unrep/JPG)] .  

54. Appeals - appeal to Privy Council - conditional leave - conditions imposed 
A t  t h e  c o n c l u s i o n  of h i s  u n s u c c e s s f u l  a p p e a l  t o  t h e  Court  of Appeal ' A '  
a p p l i e d  f o r  l e a v e  t o  a p p e a l  t o  t h e  P r i v y  Counci l .  Having c o n s i d e r e d  s e c t i o n  
16 of t h e  Court  of Appeal (Guernsey)  Law, 1961, t h e  J u d i c i a l  Committee 
(Genera l  A p p e l l a t e  J u r i s d i c t i o n )  Ru les  Order ,  1982 and t h e  Notes on 
Procedure  i n  Commonwealth Appeals from t h e  J u d i c i a l  Committee of t h e  P r i v y  
Counc i l ,  1983, t h e  Cour t  of Appeal g r a n t e d  ' A '  c o n d i t i o n a l  l e a v e  t o  a p p e a l  
upon t h e  c o n d i t i o n s  t h a t  ' A '  would cause  t h e  r e c o r d  i n  c o n n e c t i o n  w i t h  t h e  
a p p e a l  t o  be d i s p a t c h e d  t o  t h e  P r i v y  Counci l  by a  s p e c i f i e d  d a t e  
approx imate ly  t h r e e  months l a t e r  and t h a t  ' A '  pay t h e  sum of £1,000 s e c u r i t y  
f o r  c o s t s  i n  r e s p e c t  of each  responden t  proceeded a g a i n s t .  ' A '  would have 
t o  app ly  f o r  f i n a l  l e a v e  t o  a p p e a l  once t h e  c o n d i t i o n s  had been s a t i s f i e d .  

[Tay lo r  v. S t a t e s  Board of H e a l t h  and Parsons  - Court  of Appeal 3.4.90 
(NJB/JPG/RJC)]. (See  a l s o  pa ragraphs  52 and 77).  

PUBLIC ASSISTANCE 

55. Order i n  Counci l :  The P u b l i c  A s s i s t a n c e  (Amendment) (Guernsey) Law, 1990. - 
See 8.GLJ.76. 

Royal S a n c t i o n  14.2.90. R e g i s t e r e d  20.3.90. I n  f o r c e  on a  day o r  days  t o  
be  appo in ted .  (No. I V  of 1990). 

ROAD TRAFFIC AND PUBLIC TRANSPORT 

Clearways 

56. Ordinance:  The Road T r a f f i c  Temporary R e g u l a t i o n s  and Clearways (Amendment) 
Ordinance,  1990. - C l a r i f i e s  t h e  r u l e  about  s t o p p i n g  on c lea rways  and 
t r a n s f e r s  f u n c t i o n s  t o  t h e  I s l a n d  T r a f f i c  Committee. (See  a l s o  pa ragraph  
66) .  

I n  f o r c e  30.4.90. (No. X I 1  of 1990) .  

Driving tests - fees - transfer of functions 
57. Ordinance:  The D r i v i n g  T e s t s  (Amendment and T r a n s f e r  of F u n c t i o n s )  

Ordinance,  1990. - F u r t h e r  amends t h e  p r i n c i p a l  Ordinance of 1929 s o  a s  
( a )  t o  i n c r e a s e  t h e  f e e  payab le  f o r  a  d r i v i n g  t e s t  t o  £12; ( b )  t o  p r o v i d e  
t h a t  where a  s t u d e n t  d r i v e r  f a i l s  t o  keep a n  appointment  f o r  a  t e s t  wi thou t  
good reason  o r  w i t h o u t  g i v i n g  7  c l e a r  d a y s '  n o t i c e  of c a n c e l l a t i o n  t h e  f e e  
s h a l l  be f o r f e i t ;  and ( c )  t o  t r a n s f e r  t h e  f u n c t i o n s  of t h e  I s l a n d  P o l i c e  
Committee and of t h e  Chief O f f i c e r  of P o l i c e  under t h a t  Ordinance t o  t h e  
I s l a n d  T r a f f i c  Committee. 

I n  f o r c e  28.3.90. (No. I X  of 1990).  



D r i v i n g  under  t h e  i n f l u e n c e  of d r i n k  o r  d rugs  

58. Order i n  Counci l :  The Road T r a f f i c  (Drink Dr iv ing)  (Guernsey) Law, 1989. - 
See 8.GLJ.81. 

Royal S a n c t i o n  19.12.89. R e g i s t e r e d  6.2.90. I n  f o r c e  6.3.90. (No. X X V I  o f  
1989). (See a l s o  pa ragraph  60) .  

59. S t a t u t o r y  I n s t r u m e n t :  The Road T r a f f i c  (Drink Dr iv ing)  (Approved Device)  
(Guernsey) Order ,  1990. - Approves t h e  Lion I n t o x i m e t e r  3000 a s  a  d e v i c e  f o r  
t h e  p r o v i s i o n  of specimens of b r e a t h  f o r  a n a l y s i s  under t h e  1989 Law ( s e e  
pa ragraph  58) .  

I n  f o r c e  6.3.90. (S . I .  No. 3  of 1990).  

60. R e s o l u t i o n  of t h e  S t a t e s  of 30.5.90. - D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  amending t h e  Road T r a f f i c  (Drink D r i v i n g )  (Guernsey) Law, 1989 
( s e e  pa ragraph  58)  s o  a s  t o  e n t i t l e  a  pe rson  p r o v i d i n g  a  specimen of b r e a t h  
c o n t a i n i n g  a  p r o p o r t i o n  of a l c o h o l  no t  exceeding 50 microgrammes of a l c o h o l  
i n  100 m i l l i l i t r e s  of b r e a t h  t o  e l e c t  t h a t  such specimen be r e p l a c e d  by a  
specimen of blood o r  b r i n e .  

Foreshore  - r i d i n g  and d r i v i n g  

61. Ordinance: The Foreshore  (Rid ing  and D r i v i n g )  (Amendment) Ordinance,  1990. 
- Amends t h e  p r i n c i p a l  Ordinance of 1951 s o  a s  t o  p rov ide  t h a t ,  s u b j e c t  t o  
c e r t a i n  e x c e p t i o n s  such a s  f i she rmen  and v r a i c  c o l l e c t o r s ,  r i d i n g  o r  d r i v i n g  
a  v e h i c l e  o r  r i d i n g  a  h o r s e  on t h e  f o r e s h o r e  i s  p r o h i b i t e d  from 1 s t  May t o  
3 0 t h  September between 10.00 a.m. and 7.00 p.m. 

I n  f o r c e  31.1.90. (No. I c f  1990)* 

I n t e r n a t i o n a l  d r i v i n g  p e r m i t s  - fees 

62. P r o j e t  de  Lo i :  The Motor V e h i c l e s  ( I n t e r n a t i o n a l  C i r c u l a t i o n )  (Guernsey and 
Alderney)  (Amendment) Law, 1990. - Changes t h e  method of s e t t i n g  f e e s  
payab le  by Guernsey and Alderney r e s i d e n t s  f o r  i n t e r n a t i o n a l  d r i v i n g  
documents from Ordinances  of t h e  S t a t e s  of Guernsey and Alderney t o  Orders  
of Guernsey 's  Board of A d m i n i s t r a t i o n  and Alderney ' s  Finance Committee, 
r e s p e c t i v e l y .  

Approved by t h e  S t a t e s  of Guernsey 28.3.90 and by t h e  S t a t e s  of Alderney 
6.6.90. Awaiting Royal Sanc t ion .  

63. Ordinance: The Motor V e h i c l e s  ( I n t e r n a t i o n a l  C i r c u l a t i o n )  (Amendment) 
Ordinance,  1990. - I n c r e a s e s  t h e  f e e  f o r  an  i n t e r n a t i o n a l  d r i v i n g  permi t  
from £2.50 t o  £3.00. 

I I n  f o r c e  1.3.90. (No. V of 1990).  

P e n a l t i e s  

64. Ordinance: The T r a f f i c  Offences  (F ixed  P e n a l t i e s )  (Amendment) Ordinance,  
1990. - Requi res  a  f i x e d  p e n a l t y  payment t o  be accompanied by a  f i x e d  

. p e n a l t y  n o t i c e ,  a  n o t i c e  t o  owner, o r  a  l e t t e r  from t h e  Chief O f f i c e r  of 
P o l i c e  g i v i n g  t h e  number of t h e  f i x e d  p e n a l t y  n o t i c e  and t h e  d a t e  of t h e  
o f f e n c e ;  e n a b l e s  t h e  T r e a s u r e r  t o  a c c e p t  a  cheque i n  r e s p e c t  of more than  



one f i x e d  p e n a l t y  even i f  p a r t  of t h e  payment i s  t o o  l a t e  ( i n  which c a s e  
t h a t  p a r t  has  subsequen t ly  t o  be r e t u r n e d ) ;  p rov ides  f o r  a  r e c e i p t  t o  be 
g iven  only  when r e q u e s t e d  and an  a d d r e s s  provided;  p e r m i t s  s e r v i c e  of 
n o t i c e s  t o  owners by o r d i n a r y  p o s t ;  and adds  t o  t h e  f i x e d  p e n a l t y  sys tem t h e  
o f f e n c e  of u n a u t h o r i s e d  o f f - road  d r i v i n g  i n  a  scheduled p l a c e  of 
r e c r e a t i o n .  

I n  f o r c e  1.5.90. (No. X I  of  1990). 

States Public Thorouehfares Committee 

65. Order i n  Counci l :  The P u b l i c  Thoroughfares  (Amendment) (Guernsey) Law, 
1990. - See paragraph  14. 

Temporary regulations 

66. Ordinance: The Road T r a f f i c  Temporary Regula t ions  and Clearways (Amendment) 
Ordinance,  1990. - Extends t h e  maximum v a l i d i t y  of temporary r e g u l a t i o n s  
from 6  t o  12 months and t r a n s f e r s  t h e  power t o  make them t o  t h e  I s l a n d  
T r a f f i c  Committee. (See a l s o  pa ragraph  56) .  

I n  f o r c e  30.4.90. (No. X I 1  of 1990).  

Collision rules 

67. Uni ted Kingdom S t a t u t o r y  Ins t rument :  The Merchant Shipping ( D i s t r e s s  
S i g n a l s  and P r e v e n t i o n  of C o l l i s i o n s )  (Guernsey) Order ,  1989. - By 
ex tend ing  t o  t h e  B a i l i w i c k ,  s u b j e c t  t o  m o d i f i c a t i o n s ,  t h e  Merchant Shipping 
( D i s t r e s s  S i g n a l s  and P r e v e n t i o n  of C o l l i s i o n s )  R e g u l a t i o n s ,  1989, t h e  Order 
g i v e s  e f f e c t  t o  amendments, made by two r e s o l u t i o n s  of t h e  I n t e r n a t i o n a l  
Marit ime O r g a n i s a t i o n ,  t o  t h e  19 i2  I n t e r n a t i o n a l  R e g u l a t i o n s  f o r  P r e v e n t i n g  
C o l l i s i o n s  a t  Sea;  r e p l a c i n g  i n  consequence most of t h e  Merchant Shipping 
( D i s t r e s s  S i g n a l s  and P r e v e n t i o n  of C o l l i s i o n s )  (Guernsey) Order ,  1986 ( s e e  
4.GLJ.75). Ships  r e g i s t e r e d  i n  Guernsey,  and t h e i r  mas te r s  and crew, a r e  
r e q u i r e d  t o  comply w i t h  t h e  upda ted  I n t e r n a t i o n a l  R e g u l a t i o n s  and 
non-complying s h i p s  a r e  i n  some c i rcumstances  l i a b l e  t o  be d e t a i n e d .  

R e g i s t e r e d  22.1.90. I n  f o r c e  1.2.90. (U.K. S.I. No. 2410 of 1989).  

Passenger boats and hired boats 

68. Ordinance: The Hi red  Boats  and Passenger  Boats (Guernsey) Law, 1988 
(Commencement) Ordinance,  1990. - Appoints  1.2.90 ( a s  r e s p e c t s  p a r t )  and 
1.4.90 ( a s  r e s p e c t s  t h e  remainder)  f o r  t h e  commencement of t h e  Law of 1988 
( s e e  6.GLJ.206 and 7.GLJ.74). (No. 111 of 1990). 

69. S t a t u t o r y  Ins t rument :  The Boats  (Guernsey) R e g u l a t i o n s ,  1990. - Replace  t h e  
R e g u l a t i o n s  of 1988 ( s e e  6.GLJ.207) and make new p r o v i s i o n  f o r  t h e  l i c e n s i n g  
of b o a t s  and boatmen, and l a y  down s a f e t y  s t a n d a r d s ,  pursuan t  t o  t h e  Hi red  
Boats and Passenger  Boats  (Guernsey) Law, 1988 ( s e e  pa ragraph  69) .  

I n  f o r c e  1.2.90 ( p a r t )  and 1.4.90 ( remainder ) .  (S.I .  No. I of 1990).  



R e g i s t r a t i o n  

70. Order i n  Counc i l :  The Merchant Sh ipp ing  ( R e g i s t r a t i o n )  (~mendment )  
( B a i l i w i c k  of Guernsey) Law, 1989. - See 8.GLJ.89. 

Royal S a n c t i o n  19.12.89. R e g i s t e r e d  and i n  f o r c e  6.2.90. (No. X X I X  of 
1990). 

SOCIAL SECURITY 

S o c i a l  i n s u r a n c e  

71. S t a t u t o r y  I n s t r u m e n t :  The S o c i a l  I n s u r a n c e  ( B e n e f i t s )  (Misce l l aneous  
P r o v i s i o n s )  (Amendment) (Guernsey)  R e g u l a t i o n s ,  1990. - Amend t h e  p r i n c i p a l  
R e g u l a t i o n s  of 1978 (S.I .  No. 2 1  of 1978) s o  a s  t o  pe rmi t  ev idence  of 
i n c a p a c i t y ,  p e r s o n a l  i n j u r y  o r  p r e s c r i b e d  d i s e a s e  t o  be f u r n i s h e d  by a  
d e n t i s t ,  p h y s i o t h e r a p i s t  o r  o s t e o p a t h  i n  a d d i t i o n  t o  medica l  p r a c t i t i o n e r s .  

I n  f o r c e  1.6.90. (S.I .  No. 10 of 1990).  

TELECOMMUNICATIONS 

72 .  P r o j e t  de  L o i :  The W i r e l e s s  Te legraphy  Apparatus ( B a i l i w i c k  of Guernsey) 
Law, 1990. - Empowers t h e  S t a t e s  Telecommunications Board, by o r d e r ,  t o  
p r o h i b i t  t h e  manufac tu re ,  s a l e ,  p o s s e s s i o n  and i m p o r t a t i o n  of w i r e l e s s  
t e l e g r a p h y  a p p a r a t u s  of t h e  c l a s s  o r  d e s c r i p t i o n  s p e c i f i e d  i n  t h e  o r d e r .  
Pe r sons  h o l d i n g  a  l i c e n c e  g r a n t e d  by t h e  Board w i l l  be exempt. 

Approved by t h e  S t a t e s  of Guernsey 31.1.90 and t h e  S t a t e s  of Alderney 
4.4.90. Await ing t h e  a p p r o v a l  of t h e  Chief P l e a s  of Sark .  

TERlUIS A L'AMENDE 

73. Ac t ion  t o  r e c o v e r  p e n a l t y  - c l u b  p remises  - c l u b  member i n  b r e a c h  of c l u b  
r u l e s  - whether  p e n a l t y  r e c o v e r a b l e  

The owner of c l u b  p remises  brought  an a c t i o n  t o  r e c o v e r  a  p e n a l t y  from one 
of i t s  members who had a  p a r k i n g  pe rmi t  i n  r e s p e c t  of t h e  r e l e v a n t  c a r  pa rk  
bu t  who was i n  b reach  of a  c l u b  r u l e  a s  t o  t h e  c i rcumstances  i n  which 
members w i t h  p e r m i t s  might p a r k  on c l u b  premises .  Dismiss ing  t h e  a c t i o n ,  
t h e  B a i l i f f  e x p r e s s e d  doubt t h a t  t h e  d e f e n d a n t ' s  d i s o b e d i e n c e  of a  c l u b  r u l e  
cou ld  e n a b l e  t h e  c l u b  t o  invoke t h e  " t e r r e s  3 l 'amende" Ordinance.  

[Lover idge  and Burke v. P i c k e r i n g  - P l a i d s  de Meubles 14.6.90 (JDL/unrep)] .  

74. Ac t ion  t o  r e c o v e r  p e n a l t y  - d e f e n d a n t  e n t i t l e d  t o  p a r k  on o t h e r  p a r t  of 
p remises  '2 l 'amende'  - whether  a c t i o n  l i e s  

' D '  was a  member of a  c l u b  which r e n t e d  a  number of c a r  p a r k i n g  s p a c e s  i n  a  
c a r  pa rk  owned by ' P '  , t h e  whole of which was " t e r r e  2 l 'amende". A t h i r d  
p a r t y ,  ' C ' ,  a l s o  r e n t e d  s p a c e s  i n  t h e  same c a r  pa rk .  ' D '  parked h i s  c a r  i n  
one of t h e  s p a c e s  l e t  t o  ' C ' .  ' P '  b rough t  an  a c t i o n  a g a i n s t  ' D r .  



Dismiss ing t h e  a c t i o n ,  t h e  B a i l i f f  s t a t e d  t h a t  ' D l ,  a s  a  member of t h e  c l u b ,  
had a  g e n e r a l  l i c e n c e  t o  pa rk  i n  the  whole premises :  t h a t  a l t h o u g h  he was a  
t r e s p a s s e r  a s  a g a i n s t  ' C ' ,  he was not  a  t r e s p a s s e r  a s  a g a i n s t  ' P 1 .  

[ P i e t t e  L td .  v. L i v i e  - P l a i d s  de Meubles 14.6.90 (SRM/unrep)]. 

75. Application for permission to - publish - no actual complaints 

I n  an  a p p l i c a t i o n  f o r  pe rmiss ion  t o  p u b l i s h  a  n o t i c e  i n  La G a z e t t e  
O f f i c i e l l e  d e c l a r i n g  premises  t e r r e s  2 l 'amende t h e  a p p l i c a n t  s t a t e d  t h a t  no 
problems had been e x p e r i e n c e d  w i t h  pe r sons  pa rk ing  o r  abandoning v e h i c l e s  on 
t h e  premises  a l t h o u g h  problems had been exper ienced  on o t h e r  premises  owned 
by t h e  a p p l i c a n t .  The Deputy B a i l i f f  commented t h a t  t h e  Court  d i d  no t  
normal ly  g r a n t  such  a p p l i c a t i o n s  when t h e r e  was no a c t u a l  compla in t  a l t h o u g h  
it was a  m a t t e r  f o r  t h e  d i s c r e t i o n  of t h e  J u r a t s .  The a p p l i c a t i o n  was 
r e f u s e d .  

[ I n  r e  Channel I s l a n d s  Co-operative S o c i e t y ' s  A p p l i c a t i o n  - P l a i d s  de 
Meubles 18.1.90 (JDL) 1 , 

TORT - 
76. Assault - defendant previously charged with common assault - whether claim 

for damages barred 

' P '  a c t i o n e d  ' D l  f o r  damages f o r  a s s a u l t .  ' D '  had a l r e a d y  been conv ic ted  of 
common a s s a u l t  i n  t h e  M a g i s t r a t e ' s  Cour t .  'D' cla imed by way of e x c e p t i o n  
de  f o n d s ,  c i t i n g  E n g l i s h  a u t h o r i t i e s ,  t h a t  i n  t h o s e  c i rcumstances  'P '  cou ld  
n o t  now proceed w i t h  a  c l a i m  i n  t h e  c i v i l  c o u r t s .  HELD by t h e  B a i l i f f ,  
r e f e r r i n g  t o  t h e  CommissionersP Repor t  on t h e  S t a t e  of t h e  C r i m i n a l  Law i n  
t h e  Channel I s l a n d s ,  t h a t  under  t h e  customary law of Guernsey t h e r e  was a  
r i g h t  t o  c l a i m  damages f o r  a s s a u l t  by way of a  Cause e n  Adjonc t ion .  
Although such  Causes were a b o l i s h ~ d  i n  1951 t h e  r i g h t  t o  c l a i m  such  damages 
s t i l l  e x i s t e d  and t h e  e x c e p t i o n  would be d i smissed .  

[Tanguy v. Le Sauvage - P l a i d s  de Meubles 19.1.90 (JDLIEAGP)]. 

77. Negligence - standard of care - professional person - test to be applied - 
misdirection - whether fresh trial should be ordered 

I n  an  a c t i o n  f o r  n e g l i g e n c e  a g a i n s t  a  medical  p r a c t i t i o n e r  t h e  Deputy 
B a i l i f f  d i r e c t e d  t h e  J u r a t s ,  q u o t i n g  Lord Denning i n  Hucks v. Cole (1968) 
118 NLJ 469, t h a t  a s  t h e  consequences of a  cha rge  of p r o f e s s i o n a l  n e g l i g e n c e  
a g a i n s t  a  medical  man were f a r  more s e r i o u s  t h a n  a  charge  of n e g l i g e n c e  
a g a i n s t  a  non-profess iona l  pe r son  s o  t h e  burden of proof was c o r r e s p o n d i n g l y  
g r e a t e r .  He was on ly  l i a b l e  when he f e l l  below t h e  s t a n d a r d  of a  r easonab ly  
competent  p r a c t i t i o n e r  i n  h i s  f i e l d  s o  much s o  t h a t  h i s  conduct might be 
d e s e r v i n g  of censure  o r  be i n e x c u s a b l e .  'A '  appea led  t o  t h e  Court  of 
Appeal, r e q u e s t i n g  a  f r e s h  t r i a l .  HELD, t h e  t e s t  i n  r e s p e c t  of a  
p r o f e s s i o n a l  person was d i f f e r e n t  from t h a t  i n  r e s p e c t  of a  n o n - ~ r o f e s s i o n a l  
on ly  i n s o f a r  a s  i n  t h e  f i r s t  c a s e  t h e  c o u r t  was concerned w i t h  t h e  e x e r c i s e  
of p r o f e s s i o n a l  s k i l l s .  The p roper  t e s t  was t h a t  l a i d  down by t h e  House of 
Lords i n  Whitehouse v ,  J o r d a n  [I9811 1 A l l  E R  267, namely t h a t  t h e  q u e s t i o n  
was whether on a b a l a n c e  of p r o b a b i l i t i e s  it  had been e s t a b l i s h e d  t h a t  t h e  
de fendan t  had f a i l e d  t o  e x e r c i s e  t h e  s t a n d a r d  of c a r e  of a  r e a s o n a b l y  
competent p r o f e s s i o n a l  man, judged by t h e  s t a n d a r d s  a t  t h e  r e l e v a n t  t ime ,  



hav ing  regard  t o  t h e  e x p e r i e n c e  and e x p e r t i s e  t h a t  t h e  p r o f e s s i o n a l  man held  
himself  ou t  a s  p o s s e s s i n g ,  r e s u l t i n g  i n  damage t o  t h e  p l a i n t i f f .  The 
conduct under c o n s i d e r a t i o n  d i d  no t  n e c e s s a r i l y  have t o  be d e s e r v i n g  of 
c e n s u r e  o r  i n e x c u s a b l e .  The d i r e c t i o n  of t h e  Deputy B a i l i f f  r a i s e d  a n  
unduly h i g h  h u r d l e  a g a i n s t  ' A ' .  However, app ly ing  r u l e  1 3 ( 1 )  of t h e  Court  
of Appeal ( C i v i l  D i v i s i o n )  (Guernsey)  R u l e s ,  1964, and hav ing  r e g a r d  t o  t h e  
whole of t h e  e v i d e n c e ,  no f r e s h  t r i a l  would be o rde red  because  no 
s u b s t a n t i a l  wrong o r  m i s c a r r i a g e  had t h e r e b y  been occas ioned.  

[Tay lo r  v. S t a t e s  Board of H e a l t h  and Parsons  - Court  of Appeal 3.4.90 
(NJB/JPG/RJC)]. (See  a l s o  p a r a g r a p h s  52 and 54) .  

TRADE AND INDUSTRY 

78. P r o j e t  de L o i :  The Trad ing  Stamps (Amendment) (Guernsey) Law, 1990. - 
T r a n s f e r s  f u n c t i o n s  under  t h e  1966 Law from t h e  Advisory and F inance  
Committee t o  t h e  Board of Trade  and I n d u s t r y .  Also i n c r e a s e s  p e n a l t i e s  and 
t h e  amount of s e c u r i t y  r e q u i r e d  t o  be d e p o s i t e d  by promoters of t r a d i n g  
stamp schemes. The P r o j e t  makes p rov i s ion .  f o r  an  annua l  r e g i s t r a t i o n  f e e  of 
£500 and improves w a r r a n t i e s  t o  be impl ied  f o r  t h e  b e n e f i t  of t h e  customer 
on redemption of t r a d i n g  stamps f o r  goods. The 1966 Law i s  a l s o  brought  
i n t o  o p e r a t i o n .  

Approved by t h e  S t a t e s  31.1.90. Await ing Royal Sanc t ion .  

TRUSTS 

79. P r o j e t  de Lo i :  The T r u s t s  (Amendment) (Guernsey) Law, 1990. - Amends t h e  
1989 Law ( s e e  6.GLJ.236) by g i v i n g  t h e  c o u r t  j u r i s d i c t i o n  over  f o r e i g n  
t r u s t s  i f  t h e  terms t h e r e o f  s o  p r o v i d c ;  by e x c l u d i n g  f o r e i g n  r u l e s  of 
" fo rced  h e i r s h i p "  which would o t h e r w i s e  i n v a l i d a t e  a  Guernsey t r u s t  o r  
d i s p o s i t i o n  of p r o p e r t y  t h e r e t o  ( " f o r c e d  h e i r s h i p "  being t h e  concept  of law 
under  which t h e  s e t t l o r ' s  r i g h t  t o  d i s p o s e  of h i s  p r o p e r t y  d u r i n g  h i s  
l i f e t i m e  i s  r e s t r i c t e d  s o  a s  t o  p r o t e c t  t h e  r i g h t s  of h i s  h e i r s ) ;  by 
p r o v i d i n g  t h a t  s e t t l o r s  of Guernsey t r u s t s  s h a l l  be deemed t o  have had 
c a p a c i t y  t o  c r e a t e  t h e  t r u s t  i f  they  had c a p a c i t y  t o  do s o  under Guernsey 
law o r  under t h e  law of t h e i r  d o m i c i l e  o r  n a t i o n a l i t y ;  by empowering 
t r u s t e e s  t o  d e l e g a t e  by power of a t t o r n e y ;  by c l a r i f y i n g  t h e  powers of 
t r u s t e e s  t o  r e t a i n  a s s e t s  t o  cover  l i a b i l i t i e s  and t o  re imburse  themse lves  
f o r  p r o p e r l y  i n c u r r e d  expenses ;  by p r o v i d i n g  t h a t  t h e  terms of a  t r u s t  
cannot  r e l i e v e  a  t r u s t e e  of l i a b i l i t y  f o r  g r o s s  n e g l i g e n c e ;  by e l i m i n a t i n g  a  
t r u s t e e ' s  p e r s o n a l  l i a b i l i t y  on a  t r a n s a c t i o n  where t h e  o t h e r  p a r t y  is aware 
t h a t  t h e  t r u s t e e  i s  a c t i n g  i n  t h a t  c a p a c i t y ;  and by p r o h i b i t i n g  t h e  t r a c i n g  
of t r u s t  p r o p e r t y  where a  bona f i d e  p u r c h a s e r  t h e r e o f  w i t h o u t  n o t i c e  has  
passed  t i t l e  t o  a  t h i r d  pe r son .  

Approved by t h e  S t a t e s  27.6.90. Await ing Royal Sanc t ion .  

WATER 

P r e v e n t i o n  of p o l l u t i o n  

80. Order i n  Counc i l :  The P r e v e n t i o n  of P o l l u t i o n  (Guernsey)  Law, 1989. - See 
7.GLJ.85. 

Royal S a n c t i o n  19.12.89. R e g i s t e r e d  6.2.90. I n  f o r c e  on a  day o r  days  t o  
be appo in ted .  (No. XXV of 1989).  



GUERNSEY STATUTORY INSTRUMENTS 

81. The f o l l o w i n g  S t a t u t o r y  Ins t ruments  were made dur ing  t h e  p e r i o d  covered by 
t h i s  i s s u e .  Except where o t h e r w i s e  i n d i c a t e d  they have no t  been d i g e s t e d  i n  
d e t a i l  but  cop ies  a r e  a v a i l a b l e  from t h e  Gref fe .  

S.I. Number 

The Boats (Guernsey) R e g u l a t i o n s ,  1990 ( s e e  paragraph 69)  1. 

The Immigrat ion (Work Permit  Fee)  (Guernsey) Order ,  1990 2. 

The Road T r a f f i c  (Drink ~ r i v i n g )  (Approved Device) 
(Guernsey) Order ,  1990 ( s e e  paragraph 59) 

The Customs and Exc i se  (Genera l  P r o v i s i o n s )  ( B a i l i w i c k  of 
Guernsey) (Amendment) Order ,  1990 ( s e e  paragraph 2 7 )  4. 

The P o s t  O f f i c e  ( P o s t a l  Order)  (Amendment) Order ,  1990 5. 

The P o s t  O f f i c e  (Overseas  P a r c e l  P o s t )  (~mendment)  Order ,  1990 6 

The Customs and Exc i se  ( B a i l i w i c k  of Guernsey) 
( P e r s o n a l  R e l i e f s )  (Amendment) Order ,  1990 

The Rent Cont ro l  ( V a r i a t i o n )  Order ,  1990 8. 

The Park ing  P l a c e s  (Amendment) Order ,  1990 9. 

The S o c i a l  I n s u r a n c e  ( B e n e f i t s )  (Misce l l aneous  P r o v i s i o n s )  
(Amendment) (Guernsey) R e g u l a t i o n s ,  1990 ( s e e  paragraph 71) 10. 

The Right t o  Work (Employment Records)  R e g u l a t i o n s ,  1990 
( s e e  paragraph 31) 

The Import and Export  of Goods ( C o n t r o l )  (Guernsey) 
(Amendment No, 11) Order ,  1990 

The Park ing  P l a c e s  (Amendment) (No. 2 )  Order ,  1990 13. 



ALDERNEY 

BUILDING AND DEVELOPMENT CONTROL 

Historic buildings and ancient monuments 

82. Order i n  Counci l :  The H i s t o r i c  Bui ld ings  and Ancient Monuments (Alderney)  
Law, 1989. - See 7.GLJ.89. 

Royal S a n c t i o n  19.12.89. R e g i s t e r e d  and i n  f o r c e  6.2.90. (No. X X I V  of 
1989).  

MILK 

83. Ordinance: The Milk ( R e t a i l  P r i c e )  Ordinance,  1990. - I n c r e a s e s  t h e  c e i l i n g  
p r i c e  f o r  r e t a i l  s a l e s  of milk.  

I n  f o r c e  5.4.90. (Ordinance of t h e  S t a t e s  of Alderney of 4.4.90). 

ROAD TRAFFIC 

Fixed penalties 

84. Ordinance: The T r a f f i c  Offences  (F ixed  P e n a l t i e s )  (Amendment) (Alderney)  
Ordinance,  1990. - I n c r e a s e s  t h e  amount of f i x e d  p e n a l t i e s  i n  Alderney from 
£5.00 t o  £10.00. 

(Ordinance of t h e  S t a t e s  of Alderney of 6.6.90). 

Hired vehicles 

85. Order i n  Counci l :  The Hi red  Motor V e h i c l e s  (Alderney)  Law, 1989. - See 
8.GLJ.113. 

Royal S a n c t i o n  19.12.90. R e g i s t e r e d  6.2.90. I n  f o r c e  on a  day o r  days t o  
be appo in ted .  (No. X X V I I  of 1989).  

Traffic regulations 

86. Regula t ions :  The T r a f f i c  (Amendment) R e g u l a t i o n s ,  1990. - Make p r o v i s i o n  
f o r  t h e  pa rk ing  of h i r e  c a r s  a t  Alderney a i r p o r t .  

Made 30.4.90. I n  f o r c e  1.6.90. 

SHIPPING 

Passenger boats 

87. Ordinance: The L i c e n s i n g  of Passenger  Boats (Amendment) (Alderney)  
Ordinance,  1990. - Makes i t  an o f f e n c e  t o  o p e r a t e  a  wa te r  f e r r y  s e r v i c e  
w i t h o u t  a  boat  l i c e n c e .  

I n  f o r c e  3.5.90. (Ordinance of t h e  S t a t e s  of Alderney of 2.5.90). 



VEHICULAR TRESPASS 

88. Ordinance:  The V e h i c u l a r  T r e s p a s s  Ordinance,  1990. - C r e a t e s  a  new c i v i l  
remedy a v a i l a b l e  t o  t h e  owner of any l and  on which a n o t h e r  pe r son  d r i v e s ,  
r i d e s  o r  pa rks  a  motor v e h i c l e  w i t h o u t  l a w f u l  a u t h o r i t y  o r  r e a s o n a b l e  excuse 
( t h e  proof of which l i e s  on t h a t  p e r s o n )  i r r e s p e c t i v e  of whether any damage 
i s  caused.  I f  t h e  Cour t  of Alderney de te rmines  an  a p p l i c a t i o n  i n  t h e  
P l a i n t i f f ' s  f a v o u r  it must,  u n l e s s  i n  t h e  p a r t i c u l a r  c i r cumstances  a  l e s s e r  
sum seems a p p r o p r i a t e ,  o r d e r  t h e  de fendan t  t o  pay £50 t o  t h e  P l a i n t i f f .  

(Ordinance of t h e  S t a t e s  of Alderney of 6.6.90). 

S ARK 

NATURAL AMENITIES 

89. R e s o l u t i o n  of t h e  Chief P l e a s  of 18.4.90. - D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  amending t h e  P r e s e r v a t i o n  of N a t u r a l  Ameni t ies  and A g r i c u l t u r a l  
Land C o n t r o l  (Sa rk)  Law, 1961. 



RETRAIT LIGNAGER 
i n  t h e  B a i l i w i c k  of Guernsey 

by N. Le Po idev in  
Advocate of t h e  Royal Court of Guernsey 

The Law of 30 Vent8se y e a r  X I 1  a b o l i s h e d  f o r  French Normandy i t s  customary law. 
However t h i s  customary law c o n t i n u e s  n e a r l y  200 y e a r s  l a t e r  i n  a n  a c t i v e  and 
l i v i n g  form h e r e  i n  t h e  B a i l i w i c k  of Guernsey. 

A c h a r a c t e r i s t i c  of t h e  customary law of Normandy i s  a  h i g h l y  exaggera ted  concept  
of keeping fami ly  p r o p e r t y  w i t h i n  t h e  fami ly  by e n s u r i n g  t h a t  a  p o r t i o n  of fami ly  
p r o p e r t y  does no t  pass  o u t s i d e  i t .  One maxim of t h e  custom i s  t h a t  "un homme n ' a  
p o i n t  des  h 6 r i t i e r s  que ceux que l a  Coutume l u i  donne". No man h a s  any h e i r s  
excep t  t h o s e  p e r m i t t e d  him by t h e  custom. D e s p i t e  t h e  s o c i a l  developments of t h e  
second h a l f  of t h i s  c e n t u r y  t h e  B a i l i w i c k  of Guernsey has  k e p t  t h e  s p i r i t  of t h e  
Norman custom and i n  s o  do ing  has  k e p t  a l i v e  a  custom which h a s  a s  i t s  o b j e c t  t h e  
p r e s e r v a t i o n  of a  r e s e r v e  of p r o p e r t y  w i t h i n  t h e  fami ly  f o r  t r a n s m i s s i o n  by 
i n h e r i t a n c e .  There fore  t h e r e  i s  n o t  a  freedom of d i s p o s i t i o n  of p r o p e r t y  by 
means of W i l l .  There  a r e  r u l e s  a g a i n s t  g i f t s ;  t h e r e  i s  a  s e p a r a t i o n  of t h e  
p r o p e r t y  of p a r t i e s  t o  a  mar r iage ;  and t h e r e  remains t h e  r i g h t  of r e t r a i t  
l i g n a g e r  by which a  descendant  can re-purchase  p a r t  of f ami ly  p r o p e r t y  which has 
been s o l d .  

It i s  n o t  my i n t e n t i o n  t o  g i v e  t o  you a  d e t a i l e d  h i s t o r i c a l  su rvey  of t h e  r i g h t  
of r e t r a i t  b u t  I would r e f e r  you t o  t h e  p roceed ings  of t h e  Semaine de  D r o i t  
Normand h e l d  i n  J e r s e y  i n  1923. The f i r s t  p a r t  of t h a t  seminar  was devoted t o  
t h e  c o n s i d e r a t i o n  of t h e  p r e s e r v a t i o n  of f a m i l y  p r o p e r t y  by t h e  customary law of 
Normandy and i n  i t s  t r a n s a c t i o n s  you w i l l  f i n d  a n  impor tan t  paper  by Monsieur 
Ggnes ta l ,  a  former p r o f e s s o r  a t  t h e  F a c u l t y  of Law i n  t h e  U n i v e r s i t y  of Caen, 
concern ing  t h e  r i g h t  of r e t r a i t .  

It is  my i n t e n t i o n  today t o  g i v e  you some i n f o r m a t i o n  concerning t h e  r i g h t  of 
r e t r a i t  a s  it  e x i s t s  today i n  t h e  B a i l i w i c k  of Guernsey and a f t e r w a r d s  I wish t o  
propose t h e  q u e s t i o n  a s  t o  whether one should keep a t  t h e  end of t h i s  t w e n t i e t h  
c e n t u r y  a  r i g h t  which i s  i n c o n s i s t e n t  w i t h  t h e  concept of t h e  i n v i o l a b i l i t y  of a  
c o n t r a c t .  

F i r s t l y  i t  i s  necessa ry  t h a t  I e x p l a i n  t o  you t h a t  t h e r e  a r e  t h r e e  d i s t i n c t  
j u r i s d i c t i o n s  w i t h i n  t h e  B a i l i w i c k  of Guernsey each having i t s  own law. Besides  
t h e  j u r i s d i c t i o n  of t h e  I s l a n d  of Guernsey i t s e l f  t h e r e  a r e  t h e  s e p a r a t e  
j u r i s d i c t i o n s  of t h e  Court of t h e  Seneschal  of Sark and of t h e  Court  of 
Alderney . 
I n  t h e  I s l a n d  of Sark one f i n d s  a  coun t ry  governed e n t i r e l y  by customary law. 
The law of Sark has  s c a r c e l y  changed s i n c e  t h e  t imes  of Basnage o r  even of 
T e r r i e n .  I n  t h a t  I s l a n d  one f i n d s  t h e  r i g h t  of r e t r a i t  e x i s t i n g  a s  it  d i d  i n  
French Normandy p r i o r  t o  t h e  Revolut ion.  A r e l a t i o n  up t o  t h e  s e v e n t h  degree  of 
a f f i n i t y  can b r i n g  an  a c t i o n  i n  r e t r a i t  bu t  he has  only f o r t y  days w i t h i n  which 
t o  do t h i s  a f t e r  t h e  p a s s i n g  of t h e  c o n t r a c t .  Th i s  i s  i n  f a c t  t h e  same de lay  a s  
one found i n  t h e  townships of Normandy. 



The I s l a n d  of Guernsev a b o l i s h e d  t h e  r i g h t  of r e t r a i t  i n  i ts  c ~ ~ s t o m a r y  form by a  
law r e g i s t e r e d  on t h e  1 2 t h  J a n u a r y ,  1 9 2 4 [ 1 ] ,  t h e  law which remains a p p l i c a b l e  
today.  There were t h r e e  p r i n c i p a l  reforms a t  t h a t  time. F i r s t l y  t h e r e  was a  
l i m i t a t i o n  of t h e  number of pe rsons  who could  b r i n g  an  a c t i o n  i n  r e t r a i t  and i t  
i s  now on ly  a v a i l a b l e  t o  c l o s e  r e l a t i v e s .  For r e a l  p r o p e r t y  which has  been 
a c q u i r e d  by purchase ,  t h a t  known a s  "aquZtsl\  t h e  r i g h t  can on ly  be e x e r c i s e d  by 
t h e  d i r e c t  l i n e a r  descendan ts  of t h e  person who t r a n s f e r s  t h e  p roper ty .  For 
i n h e r i t e d  r e a l  p r o p e r t y  ( "propres" )  t h e  b r o t h e r s  and s i s t e r s  of t h e  t r a n s f e r o r  
t o g e t h e r  w i t h  t h e i r  descendan ts  can b r i n g  an  a c t i o n  i n  r e t r a i t  a long  w i t h  t h e  
descendan ts  i n  d i r e c t  l i n e .  The second change brought about by t h e  law of 1924 
h a s  been t o  l i m i t  t h e  t ime of a c t i o n  t o  a d e l a y  t o  one c a l e n d a r  month on ly  from 
t h e  t ime  of t r a n s f e r .  P r i o r  t o  t h e  coming i n t o  f o r c e  of t h i s  law t h e r e  were t e n  
y e a r s  a v a i l a b l e  w i t h i n  which one could  bri-ng an a c t i o n  u n l e s s  it  had been l i m i t e d  
t o  a  y e a r  and a  day by having t h e  c o n t r a c t  r ead  p u b l i c l y  b e f o r e  t h e  c o u r t  s i t t i n g  
"en P l a i d s  d9H6r i t age" .  T h i r d l y ,  t h e r e  were c o n s i d e r a b l e  p r o c e d u r a l  
m o d i f i c a t i o n s  and now t h e  a c t i o n  is  heard  summarily. 

The I s l a n d  of Alderney kep t  t h e  customary form of r e t r a i t  u n t i l  t h e  2 5 t h  J a n u a r y ,  
1949 and t h e  p r e s e n t  law i n  Alderney resembles  t h a t  of Guernsey t h e  p r i n c i p a l  
d i f f e r e n c e  being t h a t  i n  Alderney t h e r e  e x i s t  t h r e e  months w i t h i n  which an a c t i o n  
can be b rought [2 ] .  

I would now wish t o  d i s c u s s  t h e  d i f f e r e n c e s  which e x i s t  between t h e  t h r e e  
j u r i s d i c t i o n s  of t h e  B a i l i w i c k  and i n  s o  do ing  I s h a l l  put  forward reasons  a s  t o  
why t h e s e  d i f f e r e n c e s  may be found. One can f i n d  a  reason  i n  t h e  maxim which I 
have a l r e a d y  given t o  you: "un homme n ' a  p o i n t  des  h g r i t i e r s  que ceux que l a  
Coutume l u i  donne". The law of Sark does no t  pe rmi t  t h e  d i s p o s i t i o n  of r e a l  
p r o p e r t y  by W i l l .  That  I s l a n d  f o l l o w s  t h e  o l d  procedures  of customary law and 
s e a r c h e s  and looks  up t o  and i n c l u d i n g  t h e  s i x t h  degree  of a f f i n i t y  i n  o r d e r  t o  
f i n d  an  h e i r ,  The f o r t y  p r i n c i p a l  p r o p e r t i e s  i n  Sark ,  t h e  "tenements",  have 
become h i g h l y  d e s i r a b l e  p r o p e r t i e s .  The owner of each tenement has  a  s e a t  i n  
Chief P l e a s  which comprises t h e  government ~f a n  I s l a n d  which i s  b l e s s e d  by i t s  
freedom from income tax .  I n  Sark  some person  has go t  t h e  e x p e c t a t i o n  of becoming 
h e i r  t o  a  "tenement" by o p e r a t i o n  of law. Is i t  t h e r e f o r e  j u s t  t h a t  such 
e x p e c t a t i o n s  be f r u s t r a t e d  by t h e  d i s p o s a l  of t h e  tenement? I n  p r a c t i c e  i n  t h e  
I s l a n d  of Sark a l l  t h e  p o s s i b l e  h e i r s  have a l s o  g o t  a  r i g h t  of r e t r a i t .  The 
o t h e r  q u e s t i o n  concerning Sark i s  why t h e r e  i s  a  d e l a y  of f o r t y  days only .  I 
b e l i e v e  t h e  reason  is because  t h e  community i n  Sark i s  a  s m a l l  compact one and 
t h e r e  i s  a  p u b l i c a t i o n  of each t r a n s f e r  of l and  on t h e  porch of i t s  only  church. 
I n  pre-Revolut ion Normandy i t  was cons idered  t h a t  f o r t y  days was s u f f i c i e n t  i n  
u rban  communities and I b e l i e v e  t h a t  t h i s  gave r i s e  t o  a  p a r a l l e l  c o n s i d e r a t i o n  
i n  Sark. 

Customary law of s u c c e s s i o n s  i n  Guernsey was modif ied by a  law r e g i s t e r e d  on t h e  
1 3 t h  J u l y  1840[3].  Th i s  law gave a  pe rson  wi thou t  l i n e a r  descendan ts  t h e  r i g h t  
t o  d i s p o s e  of h i s  r e a l  p r o p e r t y  by way of W i l l .  Although t h e r e  were modifica- 
t i o n s  t o  t h i s  law by t h e  law of 1 3 t h  A p r i l ,  1954[4]  t h e r e  remains today i n  
Guernsey t h e  s i t u a t i o n  t h a t  a  pe rson  wi th  descendan ts  can only  d i s p o s e  of h i s  
r e a l  p r o p e r t y  by W i l l  t o  one o r  more of such descendants  o r  t o  h i s  spouse.  

[ l ]  Lo i  r e l a t i v e  au R e t r a i t  L ignager ,  e t c . ,  1924. Ordres  e n  Conse i l  Vol. V I I ,  
p.176. 

[ 2 ]  Lo i  r e l a t i v e  au R e t r a i t  L ignager ,  e t c .  (Auregny),  1949. Ordres  en  Conse i l  
Vole X I V ,  p.16. 

[ 3 ]  Lo i  s u r  l e s  S u c c e s s i o n s ,  1840, Ordres en Conse i l  Vol. I ,  p.51. 
[ 4 ]  Law of I n h e r i t a n c e ,  1954. Ordres  e n  Conse i l  Vol. X V I ,  p.10. 



There fore  a descendant  has t h e  hope of becoming t h e  owner of t h e  r e a l  p r o p e r t y  of 
h i s  o r  h e r  f a t h e r  o r  mother. L o g i c a l l y  i f  t h e  p r o p e r t y  has  been bought i t  i s  
only t h e  descendan ts  which have such an e x p e c t a t i o n .  On t h e  o t h e r  hand i f  a 
p e r s o n ' s  f a t h e r  o r  mother became owner by i n h e r i t a n c e  i t  is  p o s s i b l e  t h a t  t h e  
f a t h e r  o r  n o t h e r  had been p r e f e r r e d  i n  t h e i r  t u r n  over  o t h e r  p o s s i b l e  h e i r s .  So 
i f  a  pe rson  who has  rece ived  p r o p e r t y  by way of i n h e r i t a n c e  wishes  t o  d i s p o s e  of 
i t ,  i s  i t  no t  l o g i c a l  t o  g i v e  t h e  r i g h t  of r e t r a i t  not  only  t o  t h e i r  descendants  
but e q u a l l y  t o  o t h e r  pe rsons  who might have had t h e  p o s s i b i l i t y  of i n h e r i t i n g  
i t ?  

The s i t u a t i o n  i n  Alderney i s  very  unusual .  When t h e  i n h a b i t a n t s  of Alderney 
r e t u r n e d  t o  t h e i r  I s l a n d  a f t e r  t h e  War of 1939-45 they  d i scovered  t h a t  t h e  
Germans had removed n e a r l y  a l l  t h e  landmarks and a l s o  t h e  r e g i s t r i e s  of t h e  
G r e f f e  ("Court Off ice") .  The on ly  p o s s i b l e  course  of a c t i o n  was t o  d i v i d e  t h e  
l and  a f r e s h  between t h e  i n h a b i t a n t s  and t o  s t a r t  a  new system of r e g i s t e r i n g  
l and .  However a t  t h a t  t ime  t h e r e  e x i s t e d  t h e  r i g h t  of r e t r a i t  i n  i t s  customary 
form. I n  1949 a  law was e n a c t e d [ S ] ,  I b e l i e v e  a s  a  m a t t e r  of urgency,  t o  a b o l i s h  
t h e  customary law and t o  b r i n g  t h e  law of r e t r a i t  i n  l i n e  w i t h  t h a t  of Guernsey 
w i t h  one s o l e  d i f f e r e n c e .  There  a r e  t h r e e  months a v a i l a b l e  w i t h i n  which an 
a c t i o n  i n  r e t r a i t  can be brought .  The r e a s o n  f o r  t h i s  i s ,  I s u g g e s t ,  because  
many of t h e  i n h a b i t a n t s  were s t i l l  o u t  of t h e  I s l a n d  a t  t h a t  t ime  and t h e  
s i t u a t i o n  when t h e  l a n d s  were being appor t ioned  t o  new owners was ex t remely  
f l u i d .  

U n t i l  1949 t h e  law of s u c c e s s i o n  i n  Alderney had,  s i n c e  1841, resembled t h a t  of 
Guernsey. The law of 1949[6]  which changed t h e  law of s u c c e s s i o n  t o  r e a l  
p r o p e r t y  i n  Alderney complete ly  o v e r t u r n e d  t h e  e n t i r e  s p i r i t  of customary law. 
Today i n  Alderney d e s p i t e  t h e  e x i s t e n c e  of t h e  customary law r i g h t s  of dower 
("douaire")  and widower 's  r i g h t  ( " f r a n c  veuvage"),  a b o l i s h e d  i n  Guernsey i n  1954, 
t h e r e  i s  a complete freedom of d i s p o s i t i o n  of r e a l  p roper ty  by way of W i l l .  
Cur ious ly  t h i s  freedom does n o t  e x i s t  f o r  p e r s o n a l  p roper ty .  

There fore  i n  Alderney t h e r e  i s  no l o n g e r  any e x p e c t a t i o n  of becoming an h e i r  by 
o p e r a t i o n  of law a s  i n  Sark  o r  under t h e  p r o v i s i o n s  of s t a t u t o r y  law a s  i n  
Guernsey. Perhaps t h a t  e x p l a i n s  why, a s  f a r  a s  t h e  a u t h o r  i s  aware,  t h e r e  h a s  
n o t  been any a c t i o n  i n  r e t r a i t  i n  Alderney s i n c e  1949. 

Even i n  Guernsey t h e r e  a r e  on ly  a  ve ry  l i m i t e d  number of a c t i o n s  i n  r e t r a i t .  I 
b e l i e v e  t h a t  t h e  reason  is  t h a t  t h e  r i g h t  of r e t r a i t  i n  Guernsey,  a s  i n  Alderney,  
i s  w e l l  known and a  p u r c h a s e r  i s  made aware of t h e  p o s s i b i l i t y  of such  a n  a c t i o n  
t a k i n g  p lace .  There fore  a  purchase r  can i f  he s o  wishes  ask  t h e  pe rsons  who have 
t h i s  r i g h t  of a c t i o n  whether they  would a g r e e  w i t h  t h e  s a l e .  I n  f a c t  i n  Guernsey 
t h e r e  have been only  e i g h t  a c t i o n s  of r e t r a i t  s i n c e  1960. 

By way of c o n t r a s t  t h e r e  have been s e v e r a l  a c t i o n s  of r e t r a i t  i n  Sark  d u r i n g  t h e  
l a s t  t e n  years .  I have a l r e a d y  i n d i c a t e d  t h e  reasons .  The tenements  a r e  
ex t remely  d e s i r a b l e  p r o p e r t i e s ,  t h e r e  i s  no freedom of t e s t a m e n t a r y  d i s p o s i t i o n  
and t h e r e f o r e  i f  one s e a r c h e s  up t o  and i n c l u d i n g  t h e  s i x t h  degree  of a f f i n i t y  
one i s  a lmost  s u r e  t o  f i n d  someone who has  t h e  e x p e c t a t i o n  of becoming t h e  new 
owner of a  tenement. 

[S]  Loi r e l a t i v e  au R e t r a i t  L ignager ,  e t c .  (Auregny),  1949. Ordres  e n  Conse i l  
Vol. X I V ,  p.16. 

[ 6 ]  Alderney Land and P r o p e r t y  e t c .  Law, 1949. Ordres en C o n s e i l  Vol. X I V ,  
p.67. 



I have d e s c r i b e d  t h e  r i g h t  of r e t r a i t  as  i t  e x i s t s  today i n  t h e  B a i l i w i c k  of 
Guernsey. Now I wish t o  pose t h e  q u e s t i o n  a s  t o  whether one ought t o  keep t h i s  
r i g h t  a t  t h e  end of t h e  t w e n t i e t h  cen tury .  Is i t  no t  an anachronism? I 
unders tand  t h a t  t h e  m a j o r i t y  of t h e  Guernsey Bar would wish t o  s e e  t h e  a b o l i t i o n  
of t h i s  r i g h t .  I n  f a c t  t h e  former B a i l i f f  of Guernsey,  S i r  John Lover idge ,  when 
a s  Deputy B a i l i f f  he d e l i v e r e d  judgment i n  t h e  course  of a n  a c t i o n  of r e t r a i t  
brought  on t h e  3 rd  November, 1972  ( i n  t h e  m a t t e r  of R a u l t ) ,  expressed  t h e  op in ion  
t h a t  i t  was ex t remely  d i f f i c u l t  t o  j u s t i f y  t h e  c o n t i n u a t i o n  of such  a  r i g h t .  

For my p a r t  I c o n s i d e r  t h a t  t h e  r i g h t  of r e t r a i t  i s  an e s s e n t i a l  p a r t  of our  
customary law concern ing  p r o p e r t y .  A pe rson  does no t  have any h e i r s  excep t  t h o s e  
g i v e n  t o  him by t h e  custom. I f  t h e  customary law g i v e s  t o  a  pe rson  t h e  
e x p e c t a t i o n  of becoming t h e  h e i r  t o  some r e a l  p r o p e r t y  why shou ld  he  n o t  have t h e  
p o s s i b i l i t y  of p r o t e c t i n g  h i s  e x p e c t a t i o n  a g a i n s t  t h e  l o s s  of such p r o p e r t y  by a  
t r a n s f e r ?  

Here i n  t h i s  B a i l i w i c k  we have k e p t  a l i v e  t h e  customary law of Normandy. I 
v e n t u r e  t o  say  t h a t  t h e  s o c i e t y  which one f i n d s  today i n  t h e  B a i l i w i c k  of 
Guernsey i s  one which has been moulded by t h e  customary law. Above any th ing  e l s e  
i t  i s  t h e  law of p r o p e r t y  which f a s h i o n s  a  s o c i a l  group,  a  community of people ,  
even a  n a t i o n .  We a r e  what we a r e  i n  Guernsey thanks  t o  t h e  customary law of 
Normandy. A t  t h e  end of t h i s  c e n t u r y  we keep a l i v e  t h e  s p i r i t  of t h e  custom and 
by it we seek  t o  p r e s e r v e  f o r  t h e  fami ly  a  p o r t i o n  of i t s  proper ty .  I f  t h e r e  is  
a  r e s t r i c t i o n  a g a i n s t  t h e  way i n  which p r o p e r t y  may be d i sposed  of by W i l l ,  a  
r e s t r i c t i o n  a g a i n s t  g i f t s ,  a  s e p a r a t i o n  of p r o p e r t y  of spouses ,  why should t h e r e  
n o t  be a  r e s t r i c t i o n  a g a i n s t  t h e  d i s p o s a l  of f a m i l y  p r o p e r t y  o r  a t  l e a s t  a  
p r o t e c t i o n  of t h e  e x p e c t a t i o n s  which an h e i r  may have under customary law? I f  a  
community moulds i t s  l i f e  upon customary law why abandon t h e  r i g h t  of r e t r a i t ?  I 
pu t  forward t h e  p r o p o s i t i o n  t h a t  i t  i s  n o t  unreasonab le  t o  keep it bu t  it  would 
be unreasonab le  f o r  t h e  communities of t h e  B a i l i w i c k  t o  a b o l i s h  it. 



THE ROYAL COURT AND SIMNEL - A CURIOSITY 

D. M. Ogier  
U n i v e r s i t y  of Warwick 

A t  Chief P l e a s  i n  September,  1532 and on 1 9 t h  J a n u a r y ,  1551 t h e  Royal Court  
of Guernsey made o rd inances  concerning t h e  banning of s imne l ,  which was a  
s o r t  of f l o u r .  Besides  t h i s ,  i n  t h e  o rd inance  of 1532, fouaches  t o o  were 
p r o h i b i t e d [ l ]  . I w i l l  e x p l a i n  what t h e s e  were below. The t e x t  of t h e  
e a r l i e r  o r d i n a n c e [ 2 ]  is  s l i g h t l y  damaged, but  i t s  s e n s e  can be recovered by 
r e f e r e n c e  t o  t h e  l a t e r  one,  which r e a d s :  

l e  cymynel e s t  deffendu sy  non pour l e z  femmes en gesynne s u r  l a  pa ine  
de x v i i j  sous  damende t o u t e s  f o e s  e t  q u a n t s  

[Simnel is  p r o h i b i t e d ,  save f o r  women i n  c h i l d b e d ,  on punishment of an 
e i g h t e e n  sous  f i n e  ....I 

By an o rd inance  of 1 8 t h  January  1552 t h e  p r o v i s i o n s  were l i f t e d :  "Le 
Cyminell e s t  e s l a r g y v '  - which is  t o  say  t h a t  s imne l  was "re leased1 '  from t h e  
ban [3 ] .  

The purpose of t h e s e  o rd inances  i s  q u i t e  c l e a r .  Simnel ( L a t i n  s i m i l a )  was 
p a r t i c u l a r l y  pure  and r e f i n e d  f l o u r ,  and bread and cakes  made w i t h  it  were 
somewhat s u p e r i o r  t o  t h e  everyday f a r e  consumed by Guernsey's  e a r l y  modern 
p e a s a n t r y .  Fouaches may be t r a n s l a t e d  a s  "oven cakes" ( t h e  word being 
connected w i t h  f o u r  - "oven"), and t h e s e  t o o ,  a s  a  g lance  a t  c h a p t e r  25 of 
R a b e l a i s l  Gargantua (1534) w i l l  show, were "more of a  d e l i c a c y  t h a n  o r d i n a r y  
breadv1[4] .  These o rd inances  were made, t h e n ,  t o  conserve f l o u r  by 
c o n t r o l l i n g  t h e  demand f o r  a  v a r i e t y  of it  which l o s t  some of i t s  
p o t e n t i a l l y  e d i b l e ,  i f  c o a r s e ,  c o n t e n t  d u r i n g  manufacture.  These were t imes 
when food s u p p l i e s  were p a r t i c u l a r l y  s u b j e c t  t o  t h e  v a g a r i e s  of wea ther ,  
d i s e a s e ,  and o t h e r  phenomena which a f f e c t e d  bo th  t h e  l o c a l  p roduc t ion  of 
wheat and i n t e r n a t i o n a l  t r a d e  i n  i t .  The reason  f o r  making o rd inances  such 
a s  t h e s e  i n  t imes  of s h o r t a g e  i s ,  t h e r e f o r e ,  comprehensible.  

What i s  l e s s  e a s i l y  e x p l a i n e d ,  and of more i n t e r e s t ,  i s  why women i n  
ch i ldbed  should have been excluded from t h e  p r o v i s i o n s  of t h e  r e g u l a t i o n s .  
I w i l l  o f f e r  a  t e n t a t i v e  e x p l a n a t i o n .  

[ I ]  G r e f f e ,  Guernsey,  Jugements v o l .  l a ,  pp.15, 62 c f .  Actes d e s  E t a t s  d e  
l l I l e  de  J e r s e y  1524 - 1596 ( J e r s e y ,  1897) p.85. I n  t h i s  n o t e  I have 
a d j u s t e d  d a t e s  t o  a  y e a r  beg inn ing  1st January.  

121 Jugements vol .  l a ,  p. 15. Such of t h e  t e x t  a s  s u r v i v e s  reads :  " l e  
symenel e t  fouaches  s o n t  defendus  anu ly  d e n f e r  .... pour l e z  femmes en  

11 gesyne s u r  peyne de x v i i j  s o u l x  t o u  .. . . . 
[ 3 ]  i b i d .  p.65. 
[ 4 ]  C. C l a r k ,  The Vulgar R a b e l a i s  (Glasgow, 1983) p.12. 



Simnel cakes were a t r a d i t i o n a l  g i f t  on Mothering Sunday (Mid-Lent or  
L a e t a r e  Sunday) [5] .  The i n t r o i t  used i n  churches  a t  t h a t  f e a s t  ( I s a i a h  
l x v i ,  10 )  goes as  f o l l o w s :  

Re jo ice  i n  Je rusa lem and e x u l t  i n  h e r ,  
a l l  you who love  h e r ;  
s h a r e  h e r  joy w i t h  a l l  your h e a r t ,  
a l l  you who mourn over  he r .  
Then you may suck and be fed from t h e  b r e a s t s  t h a t  g i v e  comfor t ,  
d e l i g h t i n g  i n  h e r  p l e n t i f u l  mi lk ,  

The e p i s t l e  f o r  t h a t  day ( G a l a t i a n s  i v ,  26 )  i s  s i m i l a r  i n  s u b j e c t ,  r e f e r r i n g  
t o  "Jerusalem .... which i s  t h e  mother o f  u s  a l l " .  The f e s t i v a l  when s imne l  
cakes  were enjoyed was t h e r e f o r e  a s s o c i a t e d  w i t h  t h e s e  v e r s e s .  By e x t e n s i o n  
t h e  cakes themselves  came t o  be i d e n t i f i e d  i n  t h e  popula r  mind w i t h  
l a c t a t i o n  and p a r e n t a l  a f f e c t i o n .  

Th is  s u g g e s t s  why cakes  of t h e  same s o r t  a s  those  which were consumed on 
Mothering Sunday were t a k e n  t o  t h e  b e d s i d e s  of newly d e l i v e r e d  mothers ,  j u s t  
a s  i n  England "groaning cakes" were t aken  t o  conf inements  f o r  t h e  
re f reshment  of t h e  ne ighbours  and g o s s i p s  who were p r e s e n t [ 6 ] .  

Through a  p r o c e s s  of a s s o c i a t i o n  which has  some s i m i l a r i t i e s  t o  t h e  b a s i s  of 
sympathe t i c  magic,  i t  appears  t h a t  s imne l  cakes came t o  be s e e n  a s  symbols 
of t h e  good h e a l t h  and happ iness  which was wished upon t h e  mother and c h i l d  
by t h o s e  who gave and shared  them. But t h e r e  was no formal  l i t u r g i c a l  
endorsment of t h e  a c t i v i t i e s  which I have d e s c r i b e d  - t h e  "b less ing"  was 
g iven  by t h e  l a i t y .  

These s p e c u l a t i o n s  a r e  more than a n t i q u a r i a n ,  I n  t h e  o rd inances  we seem t o  
have some ev idence  of t h e  Royal C o u r t ' s  accep tance  of t r a d i t i o n a l  p r a c t i c e s  
(of a  s o r t  which it would l a t e r  l a b e l  P ' s u p e r s t i t i o u s " ) ,  and a degree  of 
w i l l i n g n e s s  t o  accommodate popula r  m e n t a l i t i e s  - which of c o u r s e  t h e  C o u r t ' s  
members may have s h a r e d  - when framing l e g i s l a t i o n  i n  t h e  f i r s t  h a l f  of t h e  
S i x t e e n t h  c e n t u r y .  Th is  i s  a  d i s c u s s i o n  which I hope t o  c o n t i n u e  
e lsewhere .  

[ 5 ]  J. Brand, Observa t ions  on Popula r  A n t i q u i t i e s  (ed.  H. E l l i s )  ( 3  v o l s . ,  
London, 1841-42) v o l . i ,  pp.61-68. . - -  

[6 ]  i b i d .  vo l .  ii pp.44-48; c f .  A. van Gennep, Manuel de  F o l k l o r e  F r a n s a i s  
Contemporain p a r t  I vo l .  i ( P a r i s ,  1943) p.120. 


