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GUERNSEY LAW JOURNAL 

TENTH ISSUE 

I n t r o d u c t i o n  

This  e d i t i o n  covers  t h e  s i x  month p e r i o d  from 1st J u l y ,  1990 t o  3 1 s t  
December, 1990. We a r e  p l e a s e d  t o  i n c l u d e  two a r t i c l e s :  a n  examinat ion of 
t h e  proposed Admin is t ra t ion  of J u s t i c e  Law, by R u s s e l l  Finch,  and a  f u r t h e r  
c o n t r i b u t i o n  by Dar ry l  O g i e r ,  t h i s  t ime concern ing  t h e  S t a t e s  of Guernsey i n  
t h e  s i x t e e n t h  cen tury .  

The o r i g i n a l  t e x t s  of l e g i s l a t i o n  and judgments d i g e s t e d  a r e  a v a i l a b l e  a t  
t h e  Gref fe .  

Whi l s t  c a r e  has  been t a k e n  i n  r e c o r d i n g  t h e  m a t e r i a l  pub l i shed  h e r e i n  no 
r e s p o n s i b i l i t y  is accep ted  i n  law f o r  t h e  c o n t e n t s  of t h i s  i s s u e  o r  i t s  
accuracy .  

C i t a t i o n :  

Refe rences  t o  t h i s  i s s u e  and f u t u r e  i s s u e s  w i l l  be c i t e d  us ing  t h e  f i g u r e  
and l e t t e r s  10.GLJ fol lowed by t h e  pa ragraph  number. 

E d i t o r i a l  Committee 

H.M. Procureur  ( d e  V .  G. Carey,  Esq., Q.C.) ,  Advocate J. N. van Leuven, 
Advocate V.  C. Ogie r ,  Advocate C. M. Pooks, H.M. G r e f f i e r  (K. H .  Tough, 
Esq.) .  

Compiled from s o u r c e s  i n c l u d i n g  a l l  Orders  i n  Counci l ,  Ordinances ,  P r o j e t s  
de Loi and s u b o r d i n a t e  l e g i s l a t i o n  and s e l e c t e d  c a s e s  and o t h e r  r e l e v a n t  
m a t e r i a l  which became a v a i l a b l e  d u r i n g  t h e  months J u l y  t o  December 1990. 

30 th  A p r i l ,  1991. 

Address of t h e  E d i t o r i a l  Committee: 
S t .  James Chambers, 
GUERNSEY. 
T e l :  0481-723355: Fax: 0481-725439 

I S S N  0958-6377 



HEADINGS USED I N  T H I S  I S S U E  

P a r a s .  P a r a s .  

GUERNSEY 

TELECOMMUNICATIONS 
T E R R E S  A L '  AMENDE 
TOURISM 
TRADE AND INDUSTRY 

AGRICULTURE AND ANIMALS 
A S S O C I A T I O N S  

BANKING, INSURANCE AND 
FINANCE I N D U S T R I E S  

WATER 
CHILDREN AND YOUNG PERSONS 
COMPANIES 
CONSTITUTIONAL LAW 
CONTRACT 
COURTS 
CRIMINAL LAW AND PROCEDURE 
CUSTOMS 

STATUTORY INSTRUMENTS 

ALDERNEY 

AGRICULTURE AND ANIMALS 

BANKRUPTCY AND INSOLVENCY 

F E E S  

DIVORCE AND MATRIMONIAL CAUSES 

EDUCATION 
EMERGENCY POWERS 
EMPLOYMENT 
EUROPEAN COMMUNITIES 

GUARDIANSHIP  

HEALTH AND M E D I C I N E  
F I S H I N G  

LIQUOR 

M I L K  

RATING 

S O C I A L  SECUKITY 

HEALTH AND M E D I C I N E  
HOUSING 

INCOME TAX 
I N D I R E C T  TAXATION 

LIQUOR 
WATER 

P O L I C E  
POPULATION AND MIGRATION 
P R A C T I C E  AND PROCEDURE ( C I V I L )  
P R I S O N  
P U B L I C  A S S I S T A N C E  

S ARK - 
CONSTITUTIONAL LAW 

RATING 
R E G I S T R A T I O N  OF B I R T H S ,  

DEATHS AND MARRIAGES 
ROAD T R A F F I C  AND 

P U B L I C  TRANSPORT 

8 1 - 8 2  DEVELOPMENT CONTROL 

83 F I S H I N G  

84-91 HARBOURS AND MOORINGS 

9 2 - 9 5  HOUSING S O C I A L  S E C U K I T Y  



AGRICULTURE AND ANIMALS 

Dog tax I ~ 
1. Ordinance:  The Dog Tax (Guernsey) Ord inance ,  1990. - I n c r e a s e s  t h e  annual  

dog t a x  payab le  under t h e  Dog L icences  (Guernsey)  Law, 1969 t o  £5. 

I n  f o r c e  1.1.91. (No. X X V I I  of 1990).  

Protection of game 

2. Ordinance:  The P r o t e c t i o n  of Game ( M o d i f i c a t i o n )  Ordinance,  1990. - 1 
Empowers t h e  A g r i c u l t u r a l  and Milk Market ing Board t o  v a r y  t h e  c l o s e  s e a s o n  
f o r  t h e  h u n t i n g  of game and t h e  t imes  d u r i n g  which t h e  s a l e  o r  purchase  of 
game i s  p r o h i b i t e d .  The c l o s e  s e a s o n  and p r o h i b i t e d  t imes  a r e  l a i d  down by I 
t h e  Ordonnance pour l a  P r o t e c t i o n  du G i b i e r ,  1884. I 

I n  f o r c e  13.12.90. (No. LIII of 1990) .  

ASSOCIATIONS I 

3.  Order i n  Counc i l :  The Guernsey S o c i e t y  f o r  t h e  P r e v e n t i o n  of C r u e l t y  t o  
Animals ( I n c o r p o r a t i o n )  (Guernsey)  Law, 1990. - See 7.GLJ.4. 

Royal S a n c t i o n  7.6.90. R e g i s t e r e d  and i n  f o r c e  1.10.90. (No. X X I  of 
1990).  

BANKING, INSURANCE AND FINANCE INDUSTRIES 

Investment business 

4. S t a t u t o r y  Ins t rument :  The C o l l e c t i v e  Investment  Schemes ( C l a s s  B) R u l e s ,  
1990. - Regula te  t h e  a u t h o r i s a t i o n  and conduct  of c o l l e c t i v e  inves tment  
schemes d e c l a r e d  by t h e  Commission t o  be C l a s s  B Schemes under t h e  
P r o t e c t i o n  of I n v e s t o r s  ( B a i l i w i c k  of Guernsey) Law, 1987 ( s e e  5.GLJ.5). 
These a r e  schemes which a r e  n o t  r ecogn i sed  under t h e  F i n a n c i a l  S e r v i c e s  Act 
1986 ( s e e  6.GLJ.26), a r e  n o t  covered by t h e  compensat ion scheme ( s e e  
6.GLJ.28) and were p r e v i o u s l y  no t  s u b j e c t  t o  any s i g n i f i c a n t  p o s t  
a u t h o r i s a t i o n  r e g u l a t i o n .  The B Scheme Rules  now r e g u l a t e  p r i n c i p a l  
documents;  m a r k e t i n g ;  i n v e s t m e n t ,  borrowing and hedging;  d e a l i n g  i n  u n i t s ;  
income d i s t r i b u t i o n s ;  r e p o r t s ;  m e e t i n g s ;  t e r m i n a t i o n ;  scheme p a r t i c u l a r s  and 
p r o s p e c t u s ;  and impose d u t i e s  on t h e i r  managers,  t r u s t e e s  and d i r e c t o r s .  
The r u l e s  a r e  c o n s i d e r a b l y  more f l e x i b l e  t h a n  t h o s e  govern ing  Class  A 1  and 
A2 Schemes ( s e e  6.GLJ.27-29) and t h e  f l e x i b i l i t y  i s  i n c r e a s e d  by t h e  
Commission's power t o  d i s a p p l y  i n  a p p r o p r i a t e  c a s e s .  

I n  f o r c e  1.10.90. (S. I. No. 22 o f  1990).  1 

Protection of depositors 

5. Ordinance:  The P r o t e c t i o n  of D e p o s i t o r s  (Amendment) ( B a i l i w i c k  of Guernsey) 
Ordinance,  1990. - Replaces  t h e  d e t a i l e d  requ i rements  a s  t o  t h e  c o n t e n t s  of 



a p p l i c a t i o n s  f o r  r e g i s t r a t i o n  and a u d i t e d  a c c o u n t s  w i t h  requ i rements  t h a t  
t h o s e  documents must c o n t a i n  such i n f o r m a t i o n  a s  t h e  F i n a n c i a l  S e r v i c e s  
Commission may from t ime  t o  t ime r e q u i r e .  The Ordinance a l s o  r e p e a l s  t h e  
requ i rement  f o r  r e g i s t e r e d  i n s t i t u t i o n s  t o  p u b l i s h  unaud i t ed  h a l f - y e a r l y  
a c c o u n t s .  

I n  f o r c e  27.9.90. (No. X X I I  of  1990).  

CHILDREN AND YOUNG PERSONS 

States Children Board 

6. Order i n  Counci l :  The S t a t e s  C h i l d r e n  Board (Amendment) ( B a i l i w i c k  of 
Guernsey) Law, 1990. - See p a r a g r a p h  11. 

COMPANIES 

Law reform 

7. Order i n  Counci l :  The Companies (Guernsey)  Law, 1990. - See 9.GLJ.9. 

Royal S a n c t i o n  19.12.90. Awai t ing r e g i s t r a t i o n .  

CONSTITUTIONAL LAW 

Election expenses 

8. Ordinance:  The E l e c t o r a l  Expend i tu re  Ordinance,  1990. - S e t s  t h e  maximum 
e x p e n d i t u r e  which may be i n c u r r e d  by c a n d i d a t e s  i n  e l e c t i o n s  f o r  P e o p l e ' s  
D e p u t i e s ,  Cons tab les  and Douzeniers .  

I n  f o r c e  1.1.91. (No. X X X I X  of 1990).  

Election of people's deputies 

9. Ordinance:  The P e o p l e ' s  Depu t ies  (Genera l  E l e c t i o n )  Ordinance,  1990. - 
P r e s c r i b e s  20.3.91 a s  t h e  d a t e  f o r  t h e  g e n e r a l  e l e c t i o n  of P e o p l e ' s  
Depu t ies .  

I n  f o r c e  27.9.90. (No. S X I X  o f  1990).  

States Committees 

10. Orders  i n  Counci l :  The P o l i c e  Committee (Amendment) (Guernsey) Law, 1990 
and t h e  Telecommunications (Amendment) ( B a i l i w i c k  of Guernsey) Law, 1990. - 
See 8.GLJ.14. 

Royal S a n c t i o n  1.5.90. R e g i s t e r e d  and i n  f o r c e  10.7.90. (Nos. X I I I  and XXV 
of 1990).  



11. Orders  i n  Counc i l :  The Educa t ion  (Amendment) (Guernsey) Law, 1990, t h e  
1 L a d i e s '  Co l l ege  (Amendment) (Guernsey)  Law, 1990, t h e  Post  O f f i c e  

(Amendment) (No. 2) ( B a i l i w i c k  of Guernsey) Law, 1990 and t h e  S t a t e s  
C h i l d r e n  Board (Amendment) ( B a i l i w i c k  of Guernsey) Law, 1990. - See 
8.GLJ. 14. 

Royal S a n c t i o n  7.6.90. R e g i s t e r e d  and i n  f o r c e  1.10.90. (Nos. XV, X V I ,  
X V I I  and X V I I I  of  1990).  

12. Orders  i n  Counci l :  The Appointments Board (Amendment) (Guernsey) Law, 1990 
( s e e  9.GLJ.15) and t h e  C a d a s t r e  (Amendment) (Guernsey)  Law, 1990 ( s e e  
9.GLJ. 16) .  

Royal S a n c t i o n  26.6.90. R e g i s t e r e d  and i n  f o r c e  1.10.90. (Nos. X I X  and 
XX of 1990).  

CONTRACT 

Voidable contract - duress - correct test 
13. See P i c o t  v. Jehan ,  p a r a g r a p h  66. 

COURTS 

Court of Appeal - jurisdiction - single judge - review of decision 
14. See H a v i l l a n d  E s t a t e s  Limited v. Channel I s l a n d  Ceramics L imi ted ,  pa ragraph  

67. 

Juvenile Court 

15. Ordinance:  The J u v e n i l e  Court  (Guernsey) Law, 1989 (Commencement) 
Ordinance,  1990. - Appoints  1.10.90 f o r  t h e  commencement of t h e  Law ( s e e  
6.GLJ.57). 

I n  f o r c e  27.9.90. (No. X X I V  o f  1990).  (See  a l s o  pa ragraph  1 9 ) .  

CRIMINAL LAW AND PROCEDURE 

Attendance Centre 

16. Ordinance:  The Cr imina l  J u s t i c e  (At tendance C e n t r e )  (Amendment) Ordinance,  
1990. - Amends t h e  Cr imina l  J u s t i c e  (At tendance  C e n t r e )  Ordinance,  1983 by  
i n s e r t i n g  p r o v i s i o n  f o r  f emales  a s  w e l l  a s  males.  

I n  f o r c e  13.12.90. (No. X L V I L I  of 1990).  

Compensation 

17. Ordinance:  The Cr imina l  J u s t i c e  (Compensation) ( B a i l i w i c k  of Guernsey) Law, 
1990 (Commencement) Ordinance,  1990. - Appoints  1.1.91 f o r  t h e  commencement 
of t h e  Law ( s e e  8.GLJ.19). 



I n  f o r c e  13.11.90. (No. L o f  1990).  

Dr iv ing  i n  a  manner dangerous  ev idence  of speed - whether  c o r r o b o r a t i o n  
n e c e s s a r y  

18. ' A ' ,  who was conv ic ted  by t h e  Court of Alderney of d r i v i n g  i n  a  manner 
dangerous t o  t h e  p u b l i c ,  appea led  on t h e  ground, i n t e r  a l i a ,  t h a t  t h e  Court  
had f a i l e d  t o  g i v e  c o n s i d e r a t i o n  t o  t h e  need ,to c o r r o b o r a t e  t h e  op in ion  
ev idence  of t h e  two p r o s e c u t i o n  w i t n e s s e s  on t h e  m a t t e r  of h i s  speed.  HELD 
by t h e  B a i l i f f  , d i s m i s s i n g  t h e  a p p e a l ,  t h a t  one w i t n e s s  was s u f f i c i e n t  t o  
found a  c a s e  i f  t h a t  ev idence  was a c c e p t e d  by t h e  Court .  Although i t  was a  
r u l e  of law i n  England t h a t  ev idence  of speed must be c o r r o b o r a t e d  t h e r e  was 
no such r u l e  i n  t h e  Ba i l iwick .  

[Law O f f i c e r s  of t h e  Crown v. Maloy - RequGtes and Appeals t o  t h e  Royal 
Court  21.8.90 (HMCINLP)]. (See a l s o  pa ragraph  29).  

J u v e n i l e  Court  - r u l e s  of p rocedure  

19. Order of t h e  Royal Court:  The J u v e n i l e  Court  (Cr imina l  Cases) R u l e s ,  1990. 
- Repeal and re-enact  t h e  M a g i s t r a t e ' s  Court  ( J u v e n i l e  Cases)  (Procedure )  
R u l e s ,  1985 t o  t a k e  account  of t h e  e s t a b l i s h m e n t  of t h e  J u v e n i l e  Court ( s e e  
pa ragraph  15).  + 
Made and i n  f o r c e  1.10.90. (ORC No. 111 of 1990).  

Law re form 

20. P r o j e t  de Loi :  The A d m i n i s t r a t i o n  of J u s t i c e  ( B a i l i w i c k  of Guernsey) Law, 
1990. - See a r t i c l e  on page 35 of t h i s  i s s u e .  

Approved by t h e  S t a t e s  27.9.90. Awaiting Royal Sanc t ion .  (See a l s o  
pa ragraphs  84  and 97).  

P r e v e n t i o n  of t e r r o r i s m  

21. Order i n  Counci l :  The P r e v e n t i o n  of T e r r o r i s m  ( B a i l i w i c k  of Guernsey) Law, 
1990. - See 9.GLJ.21. 

Royal S a n c t i o n  31.10.90. R e g i s t e r e d  4.12.90. (No. XXV of 1990).  I n  f o r c e  
1.1.91: The P r e v e n t i o n  of Ter ro r i sm (Commencement) Ordinance,  1990. (NO. 
XLIX of 1990).  

22. Uni ted Kingdom S t a t u t o r y  Ins t rument :  The P r e v e n t i o n  of Ter ro r i sm (Temporary 
P r o v i s i o n s )  Act 1984 (Guernsey) (Revoca t ion)  Order,  1990. - Revokes t h e  
P r e v e n t i o n  of Ter ro r i sm (Temporary P r o v i s i o n s )  Act 1984 (Guernsey).  Order 
1984 i n  consequence of t h e  commencement of t h e  1990 Law ( s e e  pa ragraph  21) .  

Sen tence  - b u r g l a r y  

23. ' D l  was c o n v i c t e d  i n  t h e  Royal Court  on a p l e a  of n o t  g u i l t y  o f ,  i n t e r  a l i a ,  
b u r g l a r y  of a  handbag p l u s  £100 c a s h  from a  house.  He had been i n  cus-tody 
f o r  24 months b e f o r e  t r i a l .  He appea led  t o  t h e  Court of Appeal a g a i n s t  h i s  
s e n t e n c e  of two y e a r s '  imprisonment.  Noting t h a t  t h e  a p p e l l a n t ,  who was 
aged 22, had a  ve ry  bad r e c o r d  of t h e f t - r e l a t e d  o f f e n c e s  but  t h a t  t h i s  



o f f e n c e ,  i1ot h a v i n g  i n v o l v e d  d i s tu r1 ) i r i g  irhe iloui;c>holder or ra.lisackj.ng i.he 
plAoperr,.y, was at. i t ~ c  "1.0west end of! i:he s c r ~ l e " ,  t:llc (.luilrt retlucetl the 
s e n t e n c e  t o  e i - g h t e e n  rnonl:hs ' impr i  sonuei l t  . 
' S t  pl.eat1.ed g u i l t y  011 t h e  same ind-fct l i leat  t:o a n~i!~l$fr ijf o f f e n c e s  i nc l . ud ing  
t h r e e  c o u n t s  of b u r g l a r y  ( o f  a  handbag p i u s  E160, a i-iandl1:3g p l u s  P.100 a n d  
£4 ,500  c a s h  r e s p e c t i v e l y )  and a s k e d  f o r  twenty-two oi'fe-rlces t:o be ~ a l c e n  i.af:o 
c o n s i d e r a t i o n .  He a l s o  had a  v e r y  bad r e c o r d  and hod a l r e a d y  s p e n t  2* 
filontl~s i n  c u s t o d y .  On a p p e a l  a g a i - n s t  h i s  two sen t . ences  of eigl-ityeen riloriills 
c o n s e c u t i v e  and one  fu r t l l e r  s e n t e n c e  of e i g h t e e n  ~ i l o r~ t l l s  c o n c u r r e n t  he  a rgued  
t h a t  t h e  s e n t c n c c s  s11:)ul.d be r educed  j.11 v iew of h i s  f u l l  admi.rjsion, t h e  f a c f  
t h a t  he  had n e v e r  b e f o r e  a p p e a l e d  and h i s  u n d e r t a k i n g  of u s e f u l  a c . t i v i . t i e s  
i n  p r i s o R .  His serr_t.euce was r educed  t o  two s e n t e n c e s  of t:ve!..ve rnont-11s 
c o n c u r  r e n t  p l u s  a  s e n t e n c e  of ei g h t e e n  mor~ ths  consccut:  i.ve, 

[I,aw O f f j  c c r s  of I he C1-01;tn I T ,  S h e l l  a r ~ d  Dodci - C o u r t  of  AppcaJ 17,$3.90 
(Hl lP/GWA/ADL) 1. 

Sentence .- misuse  of drugs -- canuzbis - Roval C o u r t  p o l i g  --.-.---- ----- --- ----------r------ - - - - " 

2 4 ,  When s e n t e n c i n g  ' P ' ,  i ~ h u  had pleadeci. gui1.l-y t o  pof;:.;essi.on and t o  c r ~ i t i v a t i o r i  
o f  cannabf  s , t h e  Royal. C o u r t  s t a t e d  it.; pol?: c y  on scn1:enr:i:tg Eoi: c a n n a b i s  
o f f  encer; , 

( 1 )  P o s s e s s i o n  of s m a l l  amounts  of c a n n a b i s  w i t 1 1  110 i n t e n t  t o  s u p p l y  would 
n o r m a l l y  be d e a l t  w i t h  by a  f i n e ,  The C~lui - i  w o t ~ l d  i n f e r  an i l , t e n t  t o  
s u p p l y  where l a r g e  amotlnts were i n v o l v e d ,  

( 2 )  Impor t a t  i o n  of v e r y  s m a l l  alnounLs of c a n n a b i s  5 p e c i f  i tally f o r  p e r s o n a l  
use  o n l y  would u s u a l l y  be d e a l t  ~ i t h  a s  i f  i t  were s i m p l e  p o s s e s s i o n .  
Where t h e  Cour t  found t h a t  i inpor t a t i o n  of a  v e r y  s m a l l  amount was rnade 
w i t h  i n t e n t  t o  s u p p l y ,  t h e  i ~ n p o r t a t i o n  e l e m e n t  would be i g n o r e d  and t h e  
c a s e  d e a l t  w i t h  a s  p o s s e s s i o n  w i t h  i n t e n t  t o  s u p p l y .  

( 3 )  I m p o r t a t i o n  of l a r g e r  amounts  of  cannahi -s  i , e .  w i t h  a s t r e e t  v a l u e  i n  
Guernsey of a t  l e a s t  s e v e r a l  hundred  p o u ~ ~ d s  would ,  s a v e  i n  t h e  most 
e x c e p t i o n a l  c a s e s ,  a t t r a c t  immedia te  s e n t e n c e s  of bet-ween 18 months and 
3  y e a r s ,  w i t h  t h e  Lowest r a n g e s  r e s e r v e d  f o r  p l -eas  of g u i l t y ,  whe the r  
o r  n o t  t h e r e  was a n  i n t e n r i o n  t o  s u p p l y .  

( 4 )  C u l t i v a t i o n  oi. more t h a n  a  few p l a n t s  ok cd l lnab j s  wo111d a t t r a c t  
s e n t e n c e s  a t  s i n i i l a r  l e v e l s  t o  tho.;e i:nposcd f o r  i r o p c r t a t i o n  oE l a r g e r  
amounts  of cannab i  s , 

( 5 )  I n  t h e  c a s e  of i m p o r t a t i o n  on a  l a r g e  s c a l e ,  r he  Cour t  would f o l l o w  
c l o s e l y  t h e  s e n i . e n c i n g  p o l i c y  of t h e  E ~ l g l i s h  C o u r t s .  

The Deputy B a i l i f f  a l s o  commented t h a t  t-he Cour t  would gcriei-al ly e x p e c t  
Counse l  t o  s t a t e  Lhe means of t h e  a c c u s e d  as a m z t  t e r  of c o u r s e  i n  a l l  sucl l  
c a s e s .  

On t h e  f i r s t .  co t~ r l t  ' P '  was f i n e d  f 3 0 0 ,  011 t h e  sc?c:ond cou~lt :  t h e  Cour t  
irnjrosec-1 a  s e n t c n c e  o f  0 months '  i.mprirronmon:. su:;pended f o l  2 y e a r s  p l u s  a 
f i n e  of 5700,  



25, ' A '  was conv ic ted  by t h e  Royal CourL of two o f f e n c e s  invol.ving t h e  
i inportat . ion of a lmost  f c u r  ounces of cannab i s  r e s i n .  Ilis appea l  a g a i n s t  h i s  
two senterrces  of two y e a r s T  imprisonlnerit ( c o n c u r r e n t )  was dismi-ssed i n  view 
o f  h i s  had c.ri.mi~ia1 r e c o r d ,  a l b e i t .  not  i n v o l v i n g  d r u g s ,  and t h e  f a c t  t h a t  
t h e  o f f e n c e s  were couunitted when he was on p a r o l e .  

[Law O f f i c e r s  of t h e  Crown v .  .Tones - Court  of Appeal 17.9.90 (HfiIP/SWFH)]. 

26. ' A '  was s e n t e n c e d  by t h e  Royal Court t o  F i f t e e n  months' imprisonment ,  hav ing  
a l r e a d y  s p e n t  two months i n  c u s t o d y ,  f o r  improper importation of 7.9 ounces  
of cannab i s  r e s i n .  On a p p e a l ,  fol l .owing the  d e c i s i o n  i n  --a C o f f e l l  and Nagy 
( s e e  9.GLJ.23), t h e  s e n t e n c e  was reduced t o  n i n e  monthsv imprisonment ,  
suspended f o r  two y e a r s .  There was no,  o r  i n s u f f i c i e n t ,  ev idence  from which 
i t  could  be i n f e r r e d  t h a t  t h e r e  was p o s s e s s i o n  w i t h  i n t e n t  t o  supp ly  and t h e  
c a s e  shou ld  have been d e a l t  w i t h  on the  b a s i s  of a n  i m p o r t a t i c n  a l o n e .  

[Law O f f i c e r s  of t h e  Crown v. S u t t o n  - Court  of Appeal 17.9.90 (HMP/SRM)]. 

Serious Fraud 

27. R e s o l u t i o n  of t h e  S t a t e s  of 28.11.90. - D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  r e p l a c i n g  t h e  'U. K. Cr imina l  J u s t i c e  Act 1987 (Guernsey) Order ,  
1989 and p r o v i d i n g  power f o r  I-1.N. P rocureur  i n  c a s e s  of " s e r i o u s  o r  complex 
f raud"  wherever committed t o  o b t a i n  i n f o r m a t i o n  and d i s c l o s e  i t  t o  c e r t a i n  
l i m i t e d  c a t e g o r i e s  of pe r sons .  

28. Order of t h e  Royal Cour t :  The Shor thand Notes and T r a n s c r i p t s  (Cr imina l  
Cases )  (Amendment) Ru les ,  1990. - F u r t h e r  amend t h e  p r i n c i p a l  Rules of 1964 
s o  a s  t o  i n c r e a s e  t h e  f e e  pe r  A4 s i d e  o r  p a r t  t h e r e o f  of an  o f f i c i a l  
t r a n s c r i p t  t o  £6 o r  E l  f o r  each  a d d i t i o n a l  copy. 

I n  f o r c e  1.1.91. (ORC No. V I  of 1990).  

Trial - presence of witnessses in court - whether material irregularity 
29. 'A' appea led  a g a i n s t  h i s  c o n v i c t i o n  on t h e  ground,  i n t e r  a l i a ,  t h a t  t h e r e  

had been a  m a t e r i a l  i r r e g u l a r i t y  i n  h i s  t r i a l ,  namely t h a t  t h e  Court  of 
Alderney had p e r m i t t e d  two c i v i l i a n  p r o s e c u t i o n  w i t n e s s e s  t o  be p r e s e n t  i n  
c o u r t  p r i o r  t o  g i v i n g  t h e i r  ev idence  and t h e n  f a i l e d  t o  g i v e  due 
c o n s i d e r a t i o n  t o  t h e  p r o b a t i v e  v a l u e  of t h e i r  ev idence .  HELD by t h e  
B a i l i f f  t h a t ,  a l t h o u g h  i n  some m a t t e r s  i t  would be p r e f e r a b l e  f o r  a l l  
w i t n e s s e s  t o  r e t i r e ,  i t  was a  r u l e  of p r a c t i c e  and not  a  r u l e  of law and d i d  
n o t  c o n s t i t u t e  a  m a t e r i a l  i r r e g u l a r i t y .  

[Law O f f i c e r s  of t h e  Crown v. Maloy - RequGtes and Appeals t o  t h e  Royal 
Cour t  21.8.90 (HMC/NLP)]. (See  a l s o  pa ragraph  1 8 ) .  



CUSTOMS 

Import and export control 

30. S t a t u t o r y  Ins t rument :  The Import  and Export  of Goods ( C o n t r o l )  (Guernsey) 
Order,  1990. - Replaces ,  w i t h  m o d i f i c a t i o n s ,  t h e  p r i n c i p a l  Order of 1978 and 
subsequen t  amending Orders  r e l a t i n g  t o  c o n t r o l  of import  and e x p o r t .  

I n  f o r c e  19.9.90. (S . I .  No. 24 of 1990). 

Law reform 

P r o j e t  de Loi :  The Customs and E x c i s e  (General  P r o v i s i o n s )  ( B a i l i w i c k  of 
Guernsey) (Amendment) Law, 1990. - Amends t h e  p r i n c i p a l  Law of 1972 t o  b r i n g  
t h e  l o c a l  l e g i s l a t i o n  i n t o  l i n e  w i t h  t h a t  i n  t h e  U.K. I n t e r  a l i a ,  t h e  Law 
c r e a t e s  an o f f e n c e  of impersona t ing  a  customs o f f i c e r ;  makes c e r t a i n  
a d m i n i s t r a t i v e  a l t e r a t i o n s ;  c l a r i f i e s  o f f i c e r s '  powers of a r r e s t  and 
p rocedures  i n  r e l a t i o n  t o  s e a r c h e s  of t h e  pe rson ;  p r o v i d e s  f o r  t h e  a u t o m a t i c  
f o r f e i t u r e  of smuggled goods,  o r  t h e  v e s s e l  used t o  c a r r y  them, by removing 
t h e  C o u r t ' s  d i s c r e t i o n  where t h e  t h i n g  was p r o p e r l y  s e i z e d ;  t r a n s f e r s  t o  t h e  
Board of A d m i n i s t r a t i o n  t h e  r e s p o n s i b i l i t y  f o r  i n c r e a s i n g  p e n a l t i e s  f o r  
o f f e n c e s  of smuggling c o n t r o l l e d  d r u g s ;  c r e a t e s  new o f f e n c e s  of a t t e m p t i n g  
t o  commit c e r t a i n  o f f e n c e s  under t h e  Law; and i n c r e a s e s  a l l  maximum 
p e n a l t i e s  under t h e  Law. 

Approved by t h e  S t a t e s  13.12.90. Awaiting t h e  approva l  of t h e  S t a t e s  of 
Alderney and Chief P l e a s  of Sark.  

DIVORCE AND MATRIMONIAL CAUSES 

Divorce - financial provision - vesting of matrimonial home - earning 
capacity of wife - appeal - admission of further evidence 

32. 'H' and ' W '  were j o i n t  owners of t h e  mat r imonia l  home, an open market 
d w e l l i n g  i n  which ' W '  con t inued  t o  r e s i d e  w i t h  t h e  c h i l d r e n ,  bo th  aged 9  
y e a r s  a t  t h e  d a t e  of t h e  h e a r i n g ,  a f t e r  t h e i r  s e p a r a t i o n .  The home had been 
purchased from t h e  proceeds  of s a l e  of t h e  former matr imonial  home, t h e  s a l e  
of some of ' H ' s  b u s i n e s s  a s s e t s  p l u s  a  bank l o a n  s t i l l  o u t s t a n d i n g .  ' H I  

l i v e d  abroad and bo th  p a r t i e s  wished t h e  c h i l d r e n  t o  remain i n  Guernsey f o r  
t h e i r  e d u c a t i o n .  ' W '  d i d  no t  work. The Order made by t h e  B a i l i f f  pursuan t  
t o  t h e i r  d i v o r c e  provided t h a t  t h e  p r o p e r t y  should v e s t  i n  t h e  p a r t i e s  i n  
und iv ided  s h a r e s  a s  t o  two-thi rds  i n  ' W '  and one- th i rd  i n  'H '  s u b j e c t  t o  a  
d r o i t  d ' h a b i t a t i o n  i n  favour  of ' W '  f o r  f i v e  y e a r s .  ' H '  was o rdered  t o  pay 
t o  ' W '  £50 p e r  week maintenance f o r  h e r s e l f  and £50 f o r  each c h i l d ,  p l u s  
s c h o o l  f e e s ,  and two-thi rds  of h e r  c o s t s .  ' H '  a rgued  on a p p e a l ,  i n t e r  a l i a ,  
t h a t  s i n c e  he accep ted  h i s  l i a b i l i t y  t o  m a i n t a i n  'W'  and t h e  c h i l d r e n  he 
shou ld  r e t a i n  a  one-half i n t e r e s t  i n  t h e  home. Both p a r t i e s  sought t o  
adduce a d d i t i o n a l  ev idence  a t  t h e  h e a r i n g  of t h e  a p p e a l  i n  r e l a t i o n  t o  
developments s i n c e  t h e  B a i l i f f ' s  d e c i s i o n .  HELD, c o n s i d e r i n g  Rule 1 2 ( 2 )  of 
t h e  Court of Appeal ( C i v i l  D i v i s i o n )  (Guernsey) Rules ,  1964 and t h e  c a s e  law 
on t h e  e q u i v a l e n t  E n g l i s h  p r o v i s i o n ,  t h e  c i rcumstances  i n  which f r e s h  
e v i d e n c e ,  even i n  r e l a t i o n  t o  m a t t e r s  which had occur red  a f t e r  t h e  t r i a l ,  
cou ld  be admi t t ed  on appea l  r e q u i r e d  t o  be e x c e p t i o n a l .  O r d i n a r i l y ,  i t  
would be n e c e s s a r y  t o  s a t i s f y  t h e  Court  t h a t  a  b a s i c  assumption upon which 
t h e  t r i a l  judge had proceeded had been f a l s i f i e d  by subsequent  m a t t e r s .  I n  
on ly  one m a t t e r  had a  b a s i c  assumption on which t h e  B a i l i f f  proceeded been 



f a l s i f i e d :  t h a t  'W' would s e c u r e  employment and t h u s  r e l i e v e  ' H f  of t h e  
o b l i g a t i o n  t o  m a i n t a i n  h e r .  It appeared t o  t h e  Court  from new ev idence  t h a t  
' W '  had d e l i b e r a t e l y  r e f r a i n e d  from s o  do ing ,  e n a b l i n g  t h e  Court t o  look 
a f r e s h  a t  t h e  f i n a n c i a l  p r o v i s i o n .  Although, pursuan t  t o  t h e  l i n e  of 
a u t h o r i t y  i n  T r a i s n e l  v. T r a i s n e l  (1985) (and s e e  pa ragraph  3 3 ) ,  t h e  
B a i l i f f ' s  d i s c r e t i o n  i n  r e s p e c t  of t h e  mat r imonia l  home had been e x e r c i s e d  
w i t h i n  t h e  bounds of r e a s o n a b l e n e s s  and shou ld  no t  be i n t e r f e r e d  w i t h ,  t h e  
o r d e r  f o r  maintenance i n  f avour  of ' W '  shou ld  c e a s e  a f t e r  t h r e e  months. The 
o r d e r  f o r  c o s t s  i n  f avour  of ' W '  would a l s o  be d i s c h a r g e d ,  each p a r t y  paying 
t h e i r  own c o s t s  i n  bo th  c o u r t s .  

[ S t e w a r t  v. S tewar t  - Court  of Appeal 4.12.90 (GTAB/RLeCB)]. 

Divorce - financial provision - vesting of matrimonial home - factors to 
be taken into consideration 

33.  A f t e r  t h e i r  d i v o r c e  ' W ' ,  who had cus tody  of t h e  c h i l d r e n  aged 1 3  and 11 ,  
remained i n  t h e  j o i n t l y  owned mat r imonia l  home, which was a n  open market  
d w e l l i n g  worth  a  s u b s t a n t i a l  sum, unencumbered. The home was t h e  o n l y  
mat r imonia l  a s s e t .  The b u l k  of t h e  f i n a n c i a l  c o n t r i b u t i o n s  f o r  t h e  purchase  
of t h e  house had been made by ' W ' s  f a t h e r .  ' H ' ,  who now r e s i d e d  away from 
Guernsey and d i d  no t  e x e r c i s e  a c c e s s  t o  t h e  c h i l d r e n ,  had made on ly  two 
payments of maintenance i n  f o u r  y e a r s .  I n  t h e  Matr imonial  Causes D i v i s i o n  
t h e  B a i l i f f  o r d e r e d  t h a t  t h e  mat r imonia l  p r o p e r t y  shou ld  v e s t  s o l e l y  i n  ' W ' ,  
no o r d e r  be ing  made a s  t o  maintenance.  ' H '  appea led  t o  t h e  Court of Appeal, 
a r g u i n g  t h a t  t h e  o r d e r  c o n f e r r e d  on ' W '  t o o  h i g h  a  compensation f o r  t h e  
e x t i n c t i o n  of h e r  p e r i o d i c a l  payments. HELD, f o l l o w i n g  t h e  C o u r t ' s  d e c i s i o n  
i n  T r a i s n e l  v. T r a i s n e l  (1985) ,  t h e  Court  could  o n l y  i n t e r f e r e  w i t h  t h e  
B a i l i f f ' s  d e c i s i o n  i f  he had ignored  any r e l e v a n t  c o n s i d e r a t i o n ,  t a k e n  i n t o  
accoun t  any i r r e l e v a n t  c o n s i d e r a t i o n ,  o r  i f  he had o t h e r w i s e  gone p l a i n l y  
wrong. Were i t  not  f o r  t h e  open market s t a t u s  of t h e  house t h e  Court might 
have been p repared  t o  a l l o w  'H'  t o  r e t a i n  a  s h a r e  i n  t h e  home. However, i n  
v iew of ' W ' s  i n a b i l i t y  t o  purchase  a n o t h e r  open market p r o p e r t y  f o r  a  l e s s e r  
sum, ' H ' s  e v i d e n t  i n a b i l i t y  t o  p rov ide  f i n a n c i a l  s u p p o r t ,  t h e  h i s t o r y  of t h e  
f i n a n c i n g  of t h e  mat r imonia l  home and t h e  d e s i r a b i l i t y  of a  c l e a n  b reak  i n  
t h e  p a r t i c u l a r  c i r c u m s t a n c e s ,  t h e  a p p e a l  would be d i smissed .  

[Swaine v. Swaine - Court  of Appeal 20.9.90 (PTRF/RLeCB)]. 

Magistrate's Court proceedings - maintenance order - income of cohabitee 
to be taken into account - remission of arrears of maintenance 

34. 'A'  a p p l i e d  t o  t h e  M a g i s t r a t e ' s  Court  f o r  a  r e d u c t i o n  of t h e  amount payab le  
by him under  a  maintenance o r d e r  made i n  1987 and f o r  r e d u c t i o n  o r  r e m i s s i o n  
of t h e  a r r e a r s .  Reducing t h e  weekly sum p a y a b l e ,  t h e  M a g i s t r a t e  fo l lowed  
Macey v. Macey (1981)  11 Family Law R e p o r t s ,  p.248 i n  which i t  was h e l d  t h a t  
t h e  Cour t  shou ld  n o t  t a k e  i n t o  accoun t  t h e  income of a  m i s t r e s s  when 
a s s e s s i n g  maintenance e x c e p t  t h a t  such  income would be a  f a c t o r  t o  be t a k e n  
i n t o  accoun t  where i t  makes a  g r e a t e r  p a r t  of t h e  husband 's  income a v a i l a b l e  
f o r  t h e  payment of maintenance.  



On t h e  q u e s t i o n  of r e m i s s i o n  of a r r e a r s ,  t h e  c a s e  law on t h e  cor respond ing  
E n g l i s h  l e g i s l a t i o n  (and i n  p a r t i c u l a r  P i l c h e r  v. P i l c h e r  (No. 2) [I9561 
1  WLR 298 and Ross v. Pea rson  [ I9761 1 WLR 224) showed t h a t  a s  a  r u l e  of 
p r a c t i c e  t h e  E n g l i s h  Cour t s  w i l l  r e m i t  a r r e a r s  which remain unpaid  f o r  more 
t h a n  12 months a l t h o u g h  t h e  Court  could  c o n s i d e r  whether i n  t h e  
c i r c u m s t a n c e s  of any g i v e n  c a s e  i t  was r i g h t  t o  f o l l o w  t h a t  p r a c t i c e  i n  
whole o r  i n  p a r t .  

[ P i l o t  v. P i l o t  - Domestic P roceed ings  11.7.90 (LLeRS/RALeT)]. 

EDUCATION 

Elizabeth College 

35. P e t i t i o n  amending S t a t u t e s :  E f f e c t i " e l y  empowers t h e  Board of D i r e c t o r s  t o  
charge  o r  s e l l  r e a l  p r o p e r t y  e x c e p t ,  w i t h o u t  t h e  a p p r o v a l  of t h e  S t a t e s ,  
p r o p e r t y  owned b e f o r e  28.7.76. P r o v i d e s ,  f o r  t h e  avo idance  of doub t ,  t h a t  
t h e  Board i s  a  c o r p o r a t e  body w i t h  a l l  t h e  powers of a  l i m i t e d  l i a b i l i t y  
company and t h a t  t h e  D i r e c t o r s  a r e  not  p e r s o n a l l y  r e s p o n s i b l e  f o r  t h e  
l i a b i l i t i e s  of t h e  Col lege .  

Approved by t h e  S t a t e s  10.10.90. Await ing Royal Sanc t ion .  

Ladies' College 

36. Order i n  Counc i l :  The L a d i e s '  C o l l e g e  (Amendment) (Guernsey) Law, 1990. - 
See pa ragraph  11. 

States Education Council 

37. Order i n  Counc i l :  The Educa t ion  (Amendment) (Guernsey) Law, 1990. - See 
p a r a g r a p h  11. 

Unrecognised degrees 

38. Uni ted  Kingdom S t a t u t o r y  I n s t r u m e n t :  The Educa t ion  (Unrecognised Degrees)  
(Guernsey) Order ,  1990. - Extends  t o  t h e  B a i l i w i c k ,  w i t h  m o d i f i c a t i o n s ,  
s e c t i o n s  214 t o  216 of  t h e  Educa t ion  Reform Act 1988 t h u s  p r o h i b i t i n g  t h e  
award by Guernsey i n s t i t u t i o n s  of unrecogn i sed  degrees .  

I n  f o r c e  1.12.90. (U.K. S . I .  No. 2146 of 1990).  

EMERGENCY POWERS 

39. Uni ted  Kingdom S t a t u t o r y  I n s t r u m e n t s :  The C o n t r o l  of Gold, S e c u r i t i e s ,  
Payments and C r e d i t s  (Kuwait)  D i r e c t i o n s ,  1990, t h e  Cont ro l  of Gold, 
S e c u r i t i e s ,  Payments and C r e d i t s  (Repub l ic  of I r a q )  D i r e c t i o n s ,  1990, t h e  
I r a q  and Kuwait (Uni ted  Nat ions  S a n c t i o n s )  (Channel I s l a n d s )  Order,  1990, 
and t h e  I r a q  and Kuwait (Uni ted  Na t ions  S a n c t i o n s )  (Channel I s l a n d s )  (No. 2) 
Order,  1990. - Implement Uni ted  Nat ions  s a n c t i o n s  and o t h e r  measures t a k e n  
by H.M. Government f o l l o w i n g  I r a q ' s  i n v a s i o n  of Kuwait. 



I n  f o r c e  3.8.90, 6.8.90, 30.8.90 and 6.10.90 r e s p e c t i v e l y .  (U.K. S.I. Nos. 
1591, 1616, 1771 and 1987 of 1990, r e s p e c t i v e l y ) .  

EMPLOYMENT 

Proof of housing status I 
40. Ordinance:  The Righ t  t o  Work ( L i m i t a t i o n  and P r o o f )  ( M o d i f i c a t i o n  and 

Commencement of Law) Ordinance,  1990. - Modi f ies  t h e  Right  t o  Work 
( L i m i t a t i o n  and P r o o f )  (Guernsey) Law, 1990 ( s e e  7.GbJ.41) s o  t h a t  peop le  
who s t a r t e d  new employment on o r  b e f o r e  1st December 1989 ( i n s t e a d  of  9 t h  
June 1988) w i l l  n o t  r e q u i r e  a  r i g h t  t o  work document f o r  t h a t  employment, 
and by i n t r o d u c i n g  a  new r i g h t  t o  work document f o r  people  l i v i n g  and 
working on b o a t s .  S e t s  o u t  t h e  requ i rements  i n  r e l a t i o n  t o  t h i s  new 
c a t e g o r y  of document and g i v e s  a  r i g h t  of a p p e a l  a g a i n s t  r e f u s a l .  And 
b r i n g s  i n t o  f o r c e  t h e  Law ( a s  s o  modi f i ed )  s o  a s  t o  e n a b l e  t h e  sys tem t o  be 
s e t  up from 1st August 1990 and f i n a l l y  i n t r o d u c e  t h e  requirement  f o r  a  
r i g h t  t o  work document on 1st December 1990. 

I n  f o r c e  1.8.90. (No. X X I  of  1990).  

EUROPEAN COMMUNITIES 

41. A r t i c l e :  "The P r o t o c o l ,  t h e  B a i l i w i c k s  and t h e  J e r s e y  Cow" by D r .  Richard  
P l e n d e r ,  Q.C. c o n t a i n e d  i n  "Legal H i s t o r y  and Comparative Law: Essays  i n  
honour of A l b e r t  K i r a l f y "  (1990,  p u b l i s h e d  by Frank Cass ISBN 
0-7146-3397-6). 

FISHING 

42. P r o j e t  de  Loi :  The F i s h i n g  (Amendment) ( B a i l i w i c k  of Guernsey) Law, 1990. - 
Seeks t o  make a  number of minor amendments t o  t h e  F i s h i n g  ( B a i l i w i c k  of 
Guernsey) Law, 1989 ( a s  t o  which s e e  8.GLJ.44 and 9  GLJ.34), i n  p a r t i c u l a r  
a s  t o  t h e  o f f e n c e  of un lawfu l  f i s h i n g .  

Approved by t h e  S t a t e s  27.9.90. Await ing a p p r o v a l  of t h e  S t a t e s  of Alderney 
and t h e  Chief P l e a s  of Sark.  

43, Ordinance:  The F i s h i n g  (Amendment) Ord inance ,  1990. - Amends t h e  c r i m i n a l  
p e n a l t i e s  imposed by t h e  F i s h i n g  Ordinance,  1988. 

I n  f o r c e  1.11.90. (No. X X X V I I  of  1990).  

HEALTH AND MEDICINE 

Medical benefit 

44. Order i n  Counci l :  The H e a l t h  S e r v i c e  ( B e n e f i t )  (Guernsey) Law, 1990. - See 
9.GLJ.40. 



Royal S a n c t i o n  31.10.90. R e g i s t e r e d  4.12.90. (No. XXLV o f  1990) .  In f o r c e  
1.1.91: The Hea l th  S e r v i c e  ( B e n e f i t )  (Guernsey)  Law, 1990 (commencement) 
Ordinance,  1990 (No. X L I V  of  1990) .  

45. Ordinance:  The Hea l th  S e r v i c e  ( B e n e f i t )  Ordinance,  1990. - Makes d e t a i l e d  
p r o v i s i o n  implementing t h e  H e a l t h  S e r v i c e  ( B e n e f i t )  (Guernsey) Law, 1990 
( s e e  p a r a g r a p h  44) ,  i n c l u d i n g  t h e  f i x i n g  of p r e s c r i p t i o n  charges  and 
exemptions therefrom.  

I n  f o r c e  1.1,91. (No. X L V  of 1990) .  

46. Order of t h e  Royal Cour t :  The H e a l t h  S e r v i c e  (Appea l s ,  e t c . )  R u l e s ,  1990. - 
E s t a b l i s h  p r o c e d u r a l  r u l e s  f o r  a p p e a l s  t o  t h e  Royal Court  from t h e  S o c i a l  
I n s u r a n c e  T r i b u n a l  i n  r e s p e c t  of de t . e rmina t ions  under  t h e  H e a l t h  S e r v i c e  
( B e n e f i t )  (Guernsey)  Law, 1990. 

I n  f o r c e  1.1.91. (Order  of t h e  Royal Court  No. I V  o f  1990).  

47. S t a t u t o r y  I n s t r u m e n t :  The H e a l t h  S e r v i c e  (Medical  B e n e f i t )  R e g u l a t i o n s ,  
1990. - Make p r o v i s i o n  f o r  t h e  p rocedure  by which c l a i n s  a r e  t o  be made f o r  
medica l  b e n e f i t  under t h e  Law of  1990 ( s e e  p a r a g r a p h  44) and o t h e r  r e l a t e d  
m a t t e r s .  

I n  f o r c e  1.1.91. (S . I .  No. 42 of  1990) .  

48. S t a t u t o r y  Ins t rurnent :  The Hea l th  S e r v i c e  (De te rmina t ion  of Cla ims)  
R e g u l a t i o n s ,  1990. - P r e s c r i b e  t h e  a r rangements  f o r  t h e  a d j u d i c a t i o n  of 
c l a i m s  under t h e  Law of  1990 ( s e e  p a r a g r a p h  44).  

I n  f o r c e  1.1.91. (S . I .  No. 43 of 1991) .  

49. S t a t u t o r y  Ins t rurnent :  The Hea l th  S e r v i c e  ( B e n e f i t )  ( G e n e r a l )  R e g u l a t i o n s ,  
1990. - Make p r o v i s i o n ,  pursuan t  t o  t h e  Law of 1990 ( s e e  pa ragraph  44) f o r  
t h e  c o n d i t i o n s  of e n t i t l e m e n t  r e l a t i n g  t o  r e s i d e n c e  and p resence  i n  Guernsey 
o r  Alderney,  t h e  ar rangements  f o r  t h e  i s s u e  of a  H e a l t h  B e n e f i t  Card and 
c e r t a i n  t r a n s i t i o n a l  p r o v i s i o n s .  

I n  f o r c e  1.1.91. (S . I .  No. 44  of 1990).  

Residential homes - application for registration - sheltered accommodation 
- whether residential home 

50. ' A '  a p p e a l e d  a g a i n s t  t h e  d e c i s i o n  of t h e  Board of Hea l th  not  t o  r e g i s t e r  
p remises  a s  a  r e s i d e n t i a l  home under  t h e  Nursing Homes and R e s i d e n t i a l  EIornes 
(Guernsey)  Law, 1976. The premises  comprised 1 8  s e l f - c o n t a i n e d  u n i t s  i n  one 
b u i l d i n g  w i t h  a  s i n g l e  e x t e r n a l  door ,  A warden would be employed by ' A '  b u t  
t h e r e  were no s e p a r a t e  f a c i l i t i e s  f o r  communal cooking o r  e a t i n g .  Pe i sons  
o v e r  55 y e a r s  of age  would q u a l i f y  t o  purchase  a  99 y e a r  l e a s e  of a  u n i t  on 
payment of a  premium. S e c t i o n  18 o f  t h e  1976 Law d e f i n e d  " r e s i d e n t i a l  home" 
a s  an  e s t a b l i s h m e n t  t h e  aim of which was " t h e  p r o v i s i o n  of a c c o m o d a t i o n ,  
whether  f o r  reward or n o t ,  f o r  - 



( a )  p e r s o n s  who a r e  b l i n d ,  deaf o r  dumb o r  o t h e r  pe r sons  who a r e  
s u b s t a n t i a l l y  and permanent ly  handicapped by i l l n e s s ,  i n j u r y  o r  
c o n g e n i t a l  d e f o r m i t y ;  o r  

( b )  t h e  aged ;  o r  

( c )  both" 

b u t  excluded any S ta tes -main ta ined  h o s p i t a l  and any n u r s i n g  home. HELD b y  
t h e  Deputy B a i l i f f  - 

( 1 )  t h a t  t h e  p h r a s e  " t h e  aged" i n  pa ragraph  ( b )  of t h e  d e f i n i t i o n  must be 
c o n s t r u e d  i n  t h e  l i g h t  of pa ragraph  ( a )  s o  a s  t o  mean pe r sons  who were 
s u b s t a n t i a l l y  and permanent ly  handicapped by age.  The p r o v i s i o n  of 
f a c i l i t i e s  f o r  t h e  t o t a l  and i n d e f i n i t e  independence of a  r e s i d e n t  must 
e x c l u d e  any such premises  from q u a l i f i c a t i o n  f o r  r e g i s t r a t i o n  under t h e  
Law; 

( 2 )  t h a t  s e c t i o n  1 ( 3 ) ( f )  of t h e  Law enab led  t h e  Board t o  r e f u s e  
r e g i s t r a t i o n  i f  s a t i s f i e d  t h a t  t h e  way i n  which i t  was proposed t o  
conduct  t h e  home was such  a s  no t  t o  p r o v i d e  s e r v i c e s  o r  f a c i l i t i e s  
r e a s o n a b l y  r e q u i r e d  by pe r sons  r e s o r t i n g  t o  such a  home. The word 
"home" imported a  p r o v i s i o n  of c o n t i n u o u s  c a r e  i n  communal s u r r o u n d i n g s  
and a  pe r son  r e s o r t i n g  t o  a  r e s i d e n t i a l  home might r e a s o n a b l y  r e q u i r e  
t h a t  communal e a t i n g  and r e c r e a t i o n a l  f a c i l i t i e s  be provided.  

The a p p e a l  would be d i s m i s s e d .  

[ V i l l a  d e l  S o l  Management Co. (Guernsey)  L imi ted  v. Board of Hea l th  - 
RequGtes and Appeals t o  t h e  Royal Cour t  25.9.90 (JDMUIHER)]. 

Control of occu~ation 

51. Ordinance:  The Right  t o  Work ( L i m i t a t i o n  and P r o o f )  ( M o d i f i c a t i o n  and 
Commencement of Law) Ordinance,  1990. - See p a r a g r a p h  40. 

INCOME TAX 

Appeals 

52. Order i n  Counci l :  The Income Tax (Amendment) (Guernsey) Law, 1990 ( s e e  a l s o  
p a r a g r a p h s  53, 54 and 56) .  - Prov ides  f o r  t h e  e s t a b l i s h m e n t  and o p e r a t i o n  of 
a  body t o  be known a s  " t h e  ~ u e r n s e ~  Tax T r i b u n a l "  w i t h  t h e  t a s k  of 
d e t e r m i n i n g  a p p e a l s  and s t a t i n g  c a s e s  f o r  t h e  Ordinary  Cour t .  Appeals 
a g a i n s t  a s s e s s m e n t s ,  p e n a l t i e s ,  d i r e c t i o n s  and o r d e r s  made o r  imposed by t h e  
A d m i n i s t r a t o r  w i l l  i n  f u t u r e  be de te rmined  by t h e  new t r i b u n a l ,  excep t  where 
t h e  t a x p a y e r  has  f a i l e d  t o  submit  a  r e t u r n .  ( I n  such  c a s e s  t h e  o n l y  
q u e s t i o n  i n  p r a c t i c e  i s  whether more t ime can be a l lowed ,  and t h e  A u t h o r i t y  
w i l l  c o n t i n u e  t o  d e a l  w i t h  t h i s  a d m i n i s t r a t i v e  m a t t e r ) .  Appeals under t h e  
Income Tax Law concern ing  t h e  E.T.1, Scheme, i n i t i a l  a l l o w a n c e s ,  purchased 



a l l o w a n c e s ,  purchased l i f e  a n n u i t i e s ,  a p p r o v a l  of p r o f e s s i o n a l  bod ies  and 
a p p r o v a l  of pens ion  and a n n u i t y  schemes w i l l  a l s o  l i e  t o  t h e  t r i b u n a l ,  a s  
w i l l  a p p e a l s  under  t h e  Dwel l ings  P r o f i t s  Tax Law. The t r i b u n a l  i s  t o  
c o n s i s t  of up t o  seven members p l u s  a  P r e s i d e n t  and Vice -Pres iden t ,  a l l  
a p p o i n t e d  by t h e  F u l l  Court .  It w i l l  have a  c l e r k  t o  a d v i s e  on m a t t e r s  of 
law and t o  d e a l  w i t h  i t s  a d m i n i s t r a t i o n .  P roceed ings  a r e  t o  be conducted a s  
q u i c k l y  and i n f o r m a l l y  a s  p o s s i b l e  and,  a p a r t  from l a y i n g  down r u l e s  about  
m a t t e r s  such a s  quorum, p r e s i d e n c y ,  c o n f l i c t  of i n t e r e s t ,  immuni t ies  and 
v o t i n g ,  t h e  P r o j e t  ernpowers t h e  t r i b u n a l  t o  r e g u l a t e  i t s  own procedure .  

Approved by the  S t a t e s  26.7.90. Royal S a n c t i o n  20.11.90. R e g i s t e r e d  
11.12.90. To be hrought  i n t o  f o r c e  i n  t h i s  r e s p e c t  by Ordinance.  (No. X X V I  
of 1990) .  

Computation of income 

I 53. Order i n  Counci l :  The Incorne Tax (Amendment) (Guernsey) Law, 1990 ( s e e  a l s o  
I p a r a g r a p h s  52,  54 and 56).  - S e c t i o n  4  of t h i s  Law g i v e s  l e g i s l a t i v e  e f f e c t  

t o  a  S t a t e s ' b u d g e t  r e s o l u t i o n  t o  i n c l u d e  widows' a l lowances  payable  from 
1 s t  January  1990 under t h e  S o c i a l  I n s u r a n c e  Law i n  t h e  l i s t  of b e n e f i t s  
which a r e  no t  c h a r g e a b l e  t o  income t a x .  

Approved by t h e  S t a t e s  26.7.90. Royal S a n c t i o n  20.11.90. R e g i s t e r e d  
11.12.90. I n  f o r c e  i.n t h i s  r e s p e c t  12.12.90. (No. X X V I  of 1990).  

Employees Tax Instalment Scheme 

54. Order i n  Counci l :  The Income Tax (Amendment) (Guernsey) Law, 1990 ( s e e  a l s o  
p a r a g r a p h s  52,  53 and 56) .  - U n t i l  3 1 s t  December 1990 t h e  E.T.I. scheme 
a p p l i e d ,  i n t e r  a l i a ,  t o  payments made by a  pe r son  c a r r y i n g  on b u s i n e s s  o r  
e x e r c i s i n g  f u n c t i o n s  i n  Guernsey t o  an i n d i v i d u a l  " i n  r e s p e c t  of manual 
l a b o u r  p e r s o n a l l y  performed by t h a t  i n d i v i d u a l " .  By v i r t u e  of t h i s  Law 
payments rnade by such a  pe r son  from 1 s t  January  t o  an i n d i v i d u a l  i n  r e s p e c t  
of -- any manual l abour  ( i n c l u d i n g  l a b o u r  periormed by o t h e r  people  t o  whom 
t h a t  i n d i v i d u a l  p a s s e s  on t h e  payment) w i l l  be s u b j e c t  t o  deduc t ion  of t a x  
a t  s o u r c e  u n l e s s  t h e  payee has  produced t o  t h e  pe r son  making t h e  payment a  -- 
c u r r e n t l y  v a l i d  F;,T.I. exemption c e r t i f i c a t e  i n  t h e  f o r m e r ' s  name and h a s  
complied w i t h  any r e l e v a n t  E.T.1. r e g u l a t i o n s  ( s e e  pa ragraph  5 5 ) .  The Law 
p u t s  beyond doubt  t h e  powers of t h e  Income Tax A u t h o r i t y  t o  make r e g u l a t i o n s  
govern ing  t h e  i s s u e ,  v a l i d i t y  and c a n c e l l a t i o n  of E.T.I. exemption 
c e r t i f i c a t e s ;  c o n f e r s  r i g h t s  of a p p e a l ,  which i n  due c o u r s e  w i l l  l i e  t o  t h e  
new t r i b u n a l  ( s e e  pa ragraph  5 2 ) ;  and c r e a t e s  c r i m i n a l  o f f e n c e s  of f a i l u r e  t o  
pay over  inoney deducted under t h e  E.T. I. scherne, w i l f u l  f a i l u r e  t o  make 
d e d u c t i o n s  r e q u i r e d  by t h e  scheme, and o t h e r  m a t t e r s  connected wi th  E.T.I. 
exemption c e r t i f i c a t e s .  

Approved by t h e  S t a t e s  26.7.90. Royal S a n c t i o n  20.11.90. R e g i s t e r e d  
11.12.90. I n  f o r c e ,  a s  r e s p e c t s  t h e  a d m i n i s t r a t i v e ,  a p p e a l s  and o f f e n c e s  
p r o v i s i o n s ,  12.12.90; and a s  r e s p e c t s  t h e  ncw d u t y  t o  deduct  t a x  a t  s o u r c e ,  
1.1.91. (No. X X V I  of 1990).  

55. S t a t u t o r y  Ins t ru lncnt :  The Lncorfie Tax (Guernsey) (Employees Tax I n s t a l m e n t )  
(Amendment) R e g u l a t i o n s ,  1990. - Complete the  sys tem env i saged  by s e c t i o n  2 



of t h e  Incorue Tax (Amendment) (Guernsey) Law, 1990 ( s e e  pa ragraph  54)  by 
l a y i n g  down t h e  requ i rements  f o r  o b t a i n i n g  E.T.I. exemption c e r t i f i c a t e s  and 
t h e  d u t i e s  of employers.  Exemption c e r t i f i c a t e s  can be i s s u e d  and renewed 
f o r  up t o  t h r e e  y e a r s  having regard  t o  t h e  a p p l i c a n t ' s  r ecord  of compliance 
w i t h  t h e  Scheme. Employers making payments i n  r e s p e c t  of manual l abour  
performed by peop le  o t h e r  t h a n  t h e  payee must e n t e r  them on t h e  a p p r o p r i a t e  
l i s t ,  depending on whether o r  not  t h e  payment is  made wi thou t  d e d u c t i o n  of 
t a x  on t h e  a u t h o r i t y  of an E.T.I. exemption c e r t i f i c a t e ,  and - a l l  employers  
who have n o t  been exempted by t h e  A d m i n i s t r a t o r  f u r t h e r  t o  an  a p p r o p r i a t e  
w r i t t e n  c e r t i f i c a t i o n  must r e t u r n  bo th  l i s t s  each  q u a r t e r  whether o r  not  any 
s u c h  payments have been made d u r i n g  t h e  q u a r t e r .  

In  f o r c e ,  a s  r e s p e c t s  t h e  power t o  i s s u e  E.T.I. exemption c e r t i f i c a t e s ,  
1.11.90; and i n  a l l  o t h e r  r e s p e c t s ,  1.1.91. (S . I .  No. 21 O F  1990).  

Penalties 

56. Order i n  .Council: The Income Tax (Amendment) (Guernsey) Law, 1990 ( s e e  a l s o  
p a r a g r a p h s  52, 53  and 54) .  - I n c r e a s e s  t h e  maximum c i v i l  p e n a l t i e s  which can 
be  imposed on t a x p a y e r s  who f a i l  t o  comply w i t h  t h e  Income Tax Law and 
removes t h e  p r e v i o u s  requirement  f o r  a  j o i n t  r e q u e s t  t o  be made by t h e  
A d m i n i s t r a t o r  and t h e  Income Tax A u t h o r i t y  b e f o r e  a  Royal Court  p r o s e c u t i o n  
cou ld  be i n s t i t u t e d ,  i n s t e a d  of c i v i l  p e n a l t y  p r o c e e d i n g s ,  i n  a  c a s e  
i n v o l v i n g  f r a u d .  

Approved by t h e  S t a t e s  26.7.90. Royal S a n c t i o n  20.11.90. R e g i s t e r e d  
11.12.90. I n  f o r c e  i n  t h i s  r e s p e c t  12.12.90. (No. X X V I  of 1990). 

Pensions 

57. P r o j e t  de Lo i :  The Income Tax (Pens ion  Amendments) (Guernsey) Law, 1990. - 
The main e f f e c t s  of t h i s  P r o j e t  a r e  t o  f a c i l i t a t e  t h e  s p r e a d i n g  o r  changing 
of pens ion  and a n n u i t y  inves tments  and t o  open up Guernsey approved schemes 
t o  a  wider  marke t ,  by 

- e x t e n d i n g  t h e  c i r c u m s t a n c e s  i n  which t r a n s f e r s  between d i f f e r e n t  t y p e s  of 
scheme g i v e  r i s e  t o  no Guernsey t a x  l i a b i l i t y ;  

- removing c e r t a i n  f i n a n c i a l  d i s i n c e n t i v e s  t o  t r a n s f e r s  under t h e  r u l e s  of 
a u t h o r i s e d  schemes; 

- i n t r o d u c i n g  new f l e x i b i l i t y  i n  c o n n e c t i o n  w i t h  approva l  of o c c u p a t i o n a l  
pens ion  schemes; 

- removing t h e  p r e s e n t  ban on approved r e t i r e m e n t  a n n u i t i e s  be ing  e f f e c t e d  
by Guernsey r e s i d e n t s  who a r e  c a p a b l e  of r e c e i v i n g  t h e  maximum p e r m i t t e d  
b e n e f i t s  under  a n  approved o c c u p a t i o n a l  pens ion  scheme; 

- c a t e r i n g  f o r  Guernsey-based r e t i r e m e n t  a n n u i t y  schemes f o r  n o n - r e s i d e n t s .  

The P r o j e t  a l s o  b r i n g s  a n n u i t i e s  w i t h i n  t h e  E.T.I. scheme and e f f e c t s  a  
number of minor reforms.  

Under t h e  new requ i rements  f o r  a p p r o v a l  of o c c u p a t i o n a l  pens ion  schemes 
( w i t h  which e x i s t i n g  schemes w i l l  a l s o  have t o  comply i f  they  a r e  t o  r e t a i n  
a p p r o v a l  a f t e r  t h e  end of 1991) a pe r son  l e a v i n g  w i t h  more t h a n  5 y e a r s  of 
q u a l i f y i n g  s e r v i c e  must be a l lowed t o  choose between a  r e fund  of h i s  



c o n t r i b u t i o n s ,  d e f e r r e d  b e n e f i t s  determined i n  accordance  w i t h  a  s p e c i f i e d  
fo rmula ,  o r  t h e  t r a n s f e r  t o  a n o t h e r  approved pens ion  o r  a n n u i t y  scheme of 
t h e  c u r r e n t  v a l u e ,  c a l c u l a t e d  by a  q u a l i f i e d  a c t u a r y ,  of t h o s e  d e f e r r e d  
b e n e f i t s .  People l e a v i n g  w i t h  l e s s  q u a l i f y i n g  s e r v i c e  must be a l lowed t o  
t r a n s f e r  t o  approved a n n u i t y  schemes i f  t h e y  a r e  g iven  an o p t i o n  t o  t r a n s f e r  
t o  o t h e r  o c c u p a t i o n a l  schemes;  b u t ,  i T n o t ,  they  must be e n t i t l e d  t o  a t  
l e a s t  a  r e fund  of t h e i r  c o n t r i b u t i o n s .  For t h e s e  purposes  a  p e r s o n ' s  
q u a l i f y i n g  s e r v i c e  and c o n t r i b u t i o n s  i n c l u d e  s e r v i c e  and c o n t r i b u t i o n s  under  
a  p r e v i o u s  t r a n s f e r r e d - i n  scheme. Other  reforms r e l a t i n g  t o  o c c u p a t i o n a l  
schemes e n a b l e  t h e  Admini s t  r a t o r  t o  r e l a x  benef i t limits i n  c e r t a i n  c a s e s  
and c l a r i f y  t h e  t a x  p o s i t i o n  of payments t o  employers o u t  of t h e i r  f u n d s ,  

Approved r e t i r e m e n t  a n n u i t y  and r e t i r e m e n t  a n n u i t y  t r u s t  schemes w i l l  be 
made a v a i l a b l e  f o r  t h e  f i r s t  tfme t o  a l l  Guernsey r e s i d e n t s  even i f  they  
cou ld  o b t a i n  t h e  mawimi~m per in i t t ed  b e n e f i t s  under a11 o c c u p a t i o n a l  qcheme and 
d i f f e r e n t  c o n t r i b u t i o n  l i m i t s  may a p p l y  i n  such c a s e s ,  but  premiums w i l l  no t  
a t t r a c t  t a x  r e l i e f .  P r o v i s i o n  i s  a l s o  made f o r  a new type  of Guernsey-based 
scheme whose a n n u i t i e s  and lump sums w i l l  be t-ax f r e e  i f  t h e  a n n u i t a n t  (and 
t h e  payee i f  d i f f e r e n t )  has  n o t  been r e s i d e n t  i n  Guernsey, h lde rney  o r  
J e r s e y  a t  any t ime d u r i n g  i t s  term,  and whose iilcorne f ~ o m  investment of i t s  
funds  w i l l  n o t  be l i a b l e  t o  Guernsey income Lax. 

The P r o j e t  w i l l  f a c i l i t a t e  t r a n s f e r s  i n t o ,  and o u t  o f ,  approved a n n u i t y  
schemes E rom, and t o ,  o t h e r  such  schemes,  the  new Guernsey-based non- 
r e s i d e n t s '  a n n u i t y  schemes and s i m i l a r  approved o r  exempt overseas  schemes; 
and a l s o  t r a n s f e r s  -- i n t o  approved a n n u i t y  schemes from approved pens ion  
schemes and Guernsey-based s u p e r a n n u a t i o n  scheme f o r  o v e r s e a s  employees. 
The e x i s t e n c e  of a  f a c i l i t z y  t o  make t h e s e  t r a n s f e r s  w i l l  no l o n g e r  r ender  a  
scheme ineligible f o r  a p p r o v a l ,  and t h e  t r a n s £  e r  payments w i l l  not  i n  
g e n e r a l  g i v e  r i s e  t o  any charge  t o  t a x  o r  any c l a i m  f o r  r e l i e f  from t a x .  
T r a n s f e r s  i n t o  approved schemes f o r  n o n - r e s i d e n t s  w i l l . ,  however, a t t r a c t  t a x  
a t  h a l f  of t h e  s t a n d a r d  r a t e  ( a s  w i l l  t r a n s f e r s  from approved o c c u p a t i o n a l  
p e n s i o n  schemes i n t o  such  schemes o r  i n t o  s u p e r a n n u a t i o n  schemes f o r  non- 
r e s i d e n t s ) .  

Approved by t h e  S t a t e s  13.12.90. Await ing Royal. Sanc t ion .  

INDIRE;CT TAXATION 

58, Ordinance:  The I n d i r e c t  Taxes,  D u t i e s  and ImgSt-s (Tncrease  of R a t e s )  
(Budget)  Ordinance,  1990. - I n c r e a q e s  t h e  i r n p 8 ~  on tobacco,  a l c o h o l  and 
p e t r o l ,  motor t a x  nnd t r a d e  l i c e n c e  t ax .  

I n  f o r c e  a s  t o  imp8ts  14,12.90 and a s  t o  t h e  remainder  1.1,91. (No. XLI of 
r 990).  

LIQUOR. 

Immature s g r i t s  - --- 

59. O r d i i ~ a n c e :  The lmrnatrure S p i r i . t s  (Gr~ernsey) Ord inance ,  1990. .-- hrnends the  
Immature S p i r i t s  (Guernsey) Law, 1976 s o  a s  t o  F o l . l o w  F;.F;.C, pol.icy by 



reduc ing  t h e  minimum p e r i o d  of m a t u r a t i o n  of brandy o r  cognac frorn t h r e e  
y e a r s  t o  s i x  months i n  oak casks  of a  c a p a c i t y  of l e s s  t h a n  1,000 l i t r e s  o r  
one y e a r  i n  o t h e r  oak r e c e p t a c l e s .  

I n  f o r c e  27.9.90. (No. X X I T I  of 1990) .  

Licensing - club licence - proprietary club - whether Ordinance applies 
60. ' A 9 ,  t h e  p r e s i d e n t  of a  snooker  c l u b ,  a p p l i e d  f o r  a  c l u b  l i c e n c e  under P a r t  

X I  of  t h e  Liquor  L i c e n s i n g  Ordinance,  1984. ' A '  was b e n e f i c i a l  owner of ' B '  
Ltd. ,  t h e  owner of t h e  c l u b  p remises .  The c l u b  r u l e s  p rov ided  t h a t  t h e  
president!  must be ' A ' ,  h i s  nominees o r  p e r s o n a l  r e p r e s e n t a t i v e s  and t h a t  t h e  
p r e s i d e n t  had s o l e  power t o  exc lude  p e r s o n s  from membership of t h e  c l u b .  
A l l  membership and p l a y i n g  f e e s  and b a r  and food t a k i n g s  would a c c r u e  t o  ' B '  
Ltd. When, pursuan t  t o  s e c t i o n  1 1 9 ( a ) ( i i i ) ,  t h e  d r a f t  r u l e s  had been 
s u b m i t t e d  t o  t h e  Law O f f i c e r s  f o r  a p p r o v a l ,  H.M. P rocureur  had d e c l i n e d  t o  
approve them on t h e  ground t h a t  t h e  c l u b  was a  p r o p r i e t a r y  c l u b  and no t  a  
members' c l u b  and,  a s  such ,  P a r t  X I  of t h e  1984 Ordinance d i d  no t  app ly .  
'A '  d i d  n o t  d i s p u t e  t h a t  t h e  c l u b  was a  p r o p r i e t a r y  c l u b  b u t  argued t h a t  
n o t h i n g  i n  t h e  Ordinance p reven ted  a  c l u b  l i c e n c e  be ing  g r a n t e d  t o  such a  
c l u b .  HELD, t h a t  a l t h o u g h  t h e  Court  must have power t o  review t h e  e x e r c i s e  
of t h e  d i s c r e t i o n  of t h e  Law O f f i c e r s  i n  approv ing  t h e  r u l e s  of a  c l u b ,  an 
a p p l i c a t i o n  under  P a r t  X I  of t h e  Law cou ld  n o t  be e n t e r t a i n e d  i n  r e s p e c t  of 
a  p r o p r i e t a r y  c l u b  and would be d i s m i s s e d .  Quaere whether B.M. P r o c u r e u r ' s  
o p p o s i t i o n  t o  t h e  a p p l i c a t i o n  shou ld  have been based on t h e  Law O f f i c e r s '  
f u n c t i o n  a s  p r o t e c t o r s  of t h e  p u b l i c  i n t e r e s t  r a t h e r  t h a n  on a  review of h i s  
d e c i s i o n  no t  t o  approve t h e  r u l e s .  

[ I n  r e  t h e  Guernsey Snooker C lub ' s  A p p l i c a t i o n  - Liquor  L icences  6.11.90 
(RPO/HMP)]. 

Licensing - fees 
61. Ordinance:  The Liquor  L i c e n s i n g  (Amendment) Ord inance ,  1990. - I n c r e a s e s  

t h e  f e e s  payab le  f o r  renewal of l i q u o r  l i c e n c e s .  

I n  f o r c e  31.10.90. (No. X X X I I  of  1990).  

62. Ordinance:  Th.e Liquor  L i c e n s i n g  (Amendment) (No. 2 )  Ordinance,  1990. - 
I n c r e a s e s  v a r i o u s  f e e s  f o r  t h e  g r a n t  and renewal of l i q u o r  l i c e n c e s  and 
i n c r e a s e s  t h e  minimum sum i n  t h e  d e f i n i t i o n  of a  "meal" from E l  t o  £ 3 .  

I n  f o r c e  1.1.91. (No. LI  of  1990).  

POLICE 

Island Police Committee 

63. Order i n  Counci l :  The P o l i c e  Committee (Amendment) (Guernsey) Law, 1990. - 
See pa ragraph  10. 



POPULATION AND MIGRATION 

64. Ordinance:  The Census Ordinance,  1990. - Prov ides  f o r  t h e  t a k i n g  of a 
census  of t h e  p o p u l a t i o n  of Guernsey,  'rlerin arid J e t h o u  on 21.4.91. 

I n  f o r c e  13.12.90. (No. LIV of  1990).  

I 
PRACTICE AND PROCEDURE (CIVIL) 

Appeals - appeal to Court of Appeal - admission of further evidence 
See S t e w a r t  v. S t e w a r t ,  p a r a g r a p h  32 .  

Appeals - appeal to Court of Appeal - appeal against finding of fact - 
correct test - contract voidable for duress 

66. ' A '  was a  b u s i n e s s  a s s o c i a t e  of 'R' .  While 'R' was .an  h o l i d a y  'A'  examined 
t h e  books of a  company of which b o t h  were d i r e c t o r s  and formed t h e  b e l i e f  
t h a t  s u b s t a n t i a l  sums had been m i s a p p r o p r i a t e d  by  'Rs from t h a t  company. 
Immediately upon ' R ' s  r e t u r n  ' A ' ,  suppor ted  by t h e  company's a c c o u n t a n t ,  
c o n f r o n t e d  ' R '  w i t h  t h e  a l l e g a t i o n s  and a l l e g e d l y  t h r e a t e n e d  him t h a t  u n l e s s  
' R '  s i g n e d  a n  agreement a l r e a d y  p r e p a r e d  by ' A '  t h e  m a t t e r  would immediate ly  
be r e p o r t e d  t o  t h e  p o l i c e .  The e v i d e n c e  was t h a t  ' R ' ,  who was unprepared 
f o r  t h e  mee t ing ,  was p reven ted  frotn c o n t a c t i n g  h i s  w i f e ,  who k e p t  t h e  books, 
o r  from t a k i n g  p r o f e s s i o n a l  a d v i c e ,  and he was unab le  t o  p rov ide  a n  
e x p l a n a t i o n  s a t i s f a c t o r y  t o  ' A ' .  He s i g n e d  t h e  c o n t r a c t .  ' A '  brought  an - 

a c t i o n  t o  e n f o r c e  i t  and 'R' s u c c e s s f u l l y  c la imed t h a t  t h e  c o n t r a c t  was 
v o i d a b l e  f o r  d u r e s s  and had been avoided by a  subsequen t  l e t t e r  from 'R's 
a d v o c a t e .  ' A '  appea led .  HELD, t h e  p roper  approach t o  t h e  C o u r t ' s  power t o  
r e v i e w  f i n d i n g s  of f a c t  made by J u r a t s  was s e t  ou t  i n  G u i l l e  v. MacKay 
(1967) .  The Court  shou ld  not  i n t e r f e r e  w i t h  t h e  f i n d i n g s  of f a c t  u n l e s s  
s a t i s f i e d  t h a t  t h e r e  was no ev idence  b e f o r e  t h e  J u r a t s  upon which they  could  
r e a s o n a b l y  have a r r i v e d  a t  t h o s e  f i n d i n g s  o r ,  e x c e p t i o n a l l y ,  t h a t  f o r  any 
o t h e r  r e a s o n s  t h e  f i n d i n g s  of t h e  J u r a t s  were p e r v e r s e .  Dismiss ing t h e  
a p p e a l  on t h a t  ground, t h e  Court  went on t o  c o n s i d e r  t h e  de fence  of d u r e s s .  
The e s s e n c e  of d u r e s s  was t h a t  t h e  w i l l  had been d e f l e c t e d  by t h e  i m p o s i t i o n  
of i l l e g i t i m a t e  p r e s s u r e ,  t a k i n g  i n t o  c o n s i d e r a t i o n  what course  of a c t i o n  
was t h r e a t e n e d  and t h e  c o n s t r a i n t s  of t ime  and space  which were imposed and 
a l s o  t h e  n a t u r e  of t h e  agreement p roposed ,  E i t h e r  t h e r e  must be an un lawfu l  
o r  i l l e g i t i m a t e  t h r e a t  o r  a  l a w f u l  t h r e a t  coupled w i t h  i l l e g i t i m a t e  
p r e s s u r e .  A f i r m  s t a t e m e n t  of i n t e n t i o n  t l ~ i t  a l l e g a t i o n s  of s e r i o u s  f r a u d  
would be r e p o r t e d  t o  t h e  p o l i c e  o n l y  i f  t h e  c o n t r a c t  was not  s igned  which, 
t o g e t h e r  w i t h  t h e  o t h e r  c i r cumstances  of t h e  c a s e ,  amounted t o  i l l e g i t i m a t e  
p r e s s u r e ,  could  amount t o  d u r e s s ,  r e n d e r i n g  t h e  c o n t r a c t  r evocab le  i f  i t  was 
s i g n e d  a s  a  r e s u l t  of t h a t  p r e s s u r e  r a t h e r  t h a n  a s  a  m a t t e r  of f r e e  c h o i c e .  

[ P i c o t  v. Jehan - Court  of Appeal 20.9.90 ( u ~ ~ ~ ~ / J P G ) ] .  

Appeals - appeal to - Court of Appeal - stay of execution - application to 
single judge - review by Court of Appeal - jurisdiction 

67 .  Judgment was awarded by t h e  Royal Court a g a i n s t  '&I' i n  a  sum ( i n c l u d i n g  
i n t e r e s t )  exceed ing  E18,000 p l u s  c o s t s .  'AA'  appea led  a g a i n s t  t h a t  judgment 
on grounds r e l a t i n g  t o  a d i s c o u n t  t o  which t h e y  a l l e g e d  they  were e n t i t l e d  
and a s e t - o f f  a g a i n s t  t h e i r  own c la ims .  ' A A '  appl i -ed  u n s u c c e s s f u l l y  f o r  a  



s t a y  of e x e c u t i o n  of t h e  judgment pending t h e  a p p e a l ,  f i r s t  t o  t h e  Deputy 
B a i l i f f  a s  p r e s i d i n g  judge of t h e  lower c o u r t  and thence  t o  t h e  B a i l i f f  
s i t t i n g  a s  a  s i n g l e  judge of t h e  Court  of Appeal. On t h e i r  a p p l i c a t i o n  t o  
t h e  f u l l  Court  of Appeal 'RR' argued a s  a  p r e l i m i n a r y  p o i n t  t h a t ,  on t h e  
wording of s e c t i o n  2 1 ( 2 )  of t h e  Court  of Appeal (Guernsey) Law, 1961, t h a t  
Court  had no j u r i s d i c t i o n  t o  review t h e  d e c i s i o n  of a  s i n g l e  judge of t h e  
Cour t  of Appeal. HELD, on t h e  p roper  c o n s t r u c t i o n  of t h a t  p r o v i s i o n  t h e  
Court  of Appeal a s  f u l l y  c o n s t i t u t e d  d i d  have t h e  power t o  d i s c h a r g e  o r  v a r y  
a n  i n c i d e n t a l  o r  p r o t e c t i v e  o r d e r  made by a  s i n g l e  judge of t h a t  Cour t .  
With r e s p e c t  t o  t h e  s u b s t a n t i v e  a p p l i c a t i o n ,  t h e  p r a c t i c e  i n  Guernsey,  
u n l i k e  t h e  E n g l i s h  r u l e ,  seemed t o  be t o  c o n s i d e r  each  a p p l i c a t i o n  upon i t s  
i n d i v i d u a l  m e r i t s ,  p a r t i c u l a r  r e g a r d  be ing  had t o  t h e  n a t u r e  and p r o s p e c t s  
of  t h e  a p p e a l  and t o  any s p e c i a l  c i r c u m s t a n c e s  a f f e c t i n g  t h e  p a r t i e s .  There 
appeared  t o  be no d e f e n c e  t o  ' R R ' s  c l a i m  o t h e r  than  t h e  e s t a b l i s h m e n t  of 
'AA's own c la ims .  Were t h e y  e s t a b l i s h e d ,  and shou ld  t h e  a l l e g e d  d i s c o u n t  be 
made o u t  on a p p e a l ,  t h e  sum due t o  'RR' would be approx imate ly  £15,000. 
S u b j e c t  t o  a  s a t i s f a c t o r y ,  r e a d i l y  e n f o r c e a b l e  s e c u r i t y  f o r  repayment,  such 
a s  a  bond o r  l e t t e r  of g u a r a n t e e  from a  bank,  judgment would be e n f o r c e a b l e  
up t o  t h a t  sum. There would be a  s t a y  of e x e c u t i o n  of t h e  o r d e r  f o r  c o s t s  
u n t i l  t a x a t i o n  had t a k e n  p l a c e ,  s u b j e c t  t o  'M's r i g h t  t o  a p p l y  t o  t h e  Cour t  
f o r  a  f u r t h e r  o r d e r  i n  t h a t  r ega rd .  

[ H a v i l l a n d  E s t a t e s  Limited v. Channel I s l a n d  Ceramics Limited - Court  of 
Appeal 4.12.90 (JPG/NJB)]. 

Appeals - medical benefit - appeal against decision of Tribunal - Rules 
68. Order of t h e  Royal Cour t :  The Hea l th  S e r v i c e  (Appeals ,  e t c . )  Ru les ,  1990. - 

See pa ragraph  46. 

Application for arri2t or injunction - procedure - Practice Direction 
69. With e f f e c t  from t h e  3rd  September,  1990, t h e  f o l l o w i n g  procedure  shou ld  be 

adopted when Counsel wish t o  make a p p l i c a t i o n  t o  t h e  Bai- l i f f  o r  Deputy 
B a i l i f f  f o r  a n  a r r G t  o r  i n j u n c t i o n : -  

( i )  a  d r a f t  copy of t h e  a f f i d a v i t ( s )  t o g e t h e r  w i t h  a  d r a f t  copy of t h e  
Order t o  be a p p l i e d  f o r  shou ld  be submi t t ed  t o  H.M. G r e f f i e r  
t o g e t h e r  w i t h  c o p i e s  of a l l  s u p p o r t i n g  documents;  

( i i )  H.M. G r e f f i e r  w i l l  t h e n  a r r a n g e  a  t ime f o r  t h e  a p p l i c a t i o n  and 
w i l l  n o t i f y  Counsel  when t o  a t t e n d  Chambers; 

( i i i )  Counsel shou ld  p r e s e n t  t h e  o r i g i n a l  a f f i d a v i t  and any s u p p o r t i n g  
e x h i b i t s  t o  t h e  B a i l i f f  o r  Deputy B a i l i f f  a t  t h e  h e a r i n g  of t h e  
a p p l i c a t i o n .  H.M. G r e f f i e r  w i l l  r e t a i n  t h e  c o p i e s  submi t t ed  t o  
him f o r  t h e  r e c o r d ;  

( i v )  a p p l i c a t i o n  t o  t h e  B a i l i f f  o r  Deputy B a i l i f f  i n  Chambers w i l l  be 
made by Counsel .  It w i l l  n o t  be n e c e s s a r y  f o r  c l i e n t s  t o  be 
p r e s e n t  a s  a f f i d a v i t s  may be sworn b e f o r e  a  Notary P u b l i c ;  

( v )  f e e s  f o r  t h e  a p p l i c a t i o n  w i l l  be charged t o  Counsel ' s  accoun t  by 
H.M. Greff  i e r .  

( P r a c t i c e  D i r e c t i o n  No. 5 of 1990) .  



Costs and fees - Rules 

70. Order of t h e  Royal Cour t :  The Royal Court  ( C o s t s  and Fees )  R u l e s ,  1990. 
Re-enact w i t h  s u b s t a n t i a l  amendments t h e  Rules of  1981; de te rmine  Court 
f e e s ,  r e c o v e r a b l e  Advocates '  f e e s  and w i t n e s s  a l lowances  i n  c i v i l  
p r o c e e d i n g s ;  and e s t a b l i s h  a  Taxati-on Pane l .  

I n  f o r c e  1.1.91. (ORC No. V of  1990).  

Defences - filing - Practice Direction 
7 1 .  Copies of d e f e n c e s  t o  be t a b l e d  b e f o r e  t h e  Ord ina ry  Court must be lodged a t  

t h e  G r e f f e  and B a i l i f f s s  O f f i c e  no l a t e r  t h a n  12 noon on t h e  day p reced ing  
t h e  s i t t i n g  of t h e  Court a t  whi.ch they  a r e  t o  be t a b l e d .  

No de fences  may be lodged a f t e r  t h i s  t ime u n l e s s  Counsel f i r s t :  o b t a i n  l.eave 
from t h e  B a i l i f f  o r  Deputy B z i i i i f f .  

( P r a c t i c e  D i r e c t i o n  No. 7  of  1990).  

Judgment - interest - direction to Jurats --- 

72.  The Court of Appeal has  h e l d  t h a t  when judgment i n t e r e s t  i s  t o  be awarded 
under  t h e  p r o v i s i o n s  of t h e  Judgments ( I n t e r e s t )  ( B a i l i w i c k  of Guernsey) 
Law, 1985, t h e  J u r a t s  shou ld  be g i v e n  gu idance  on t h e  p roper  method of 
calcu1at: ing i t ,  i n c l u d i n g  t h e  a p p r o p r i a t e  r a t e s  t o  be used f o r  d i f f e r e n t  
p e r i o d s ,  w i t h  a t t e n t i o n  t o  t h e  v a r i o u s  q u e s t i o n s  and a u t h o r i t i e s  s e t  o u t  i n  
t h e  White Book, 

[Douglas v. G a l l i e n n e  -- Court  of Appeal 14.11.90 (KJC/JPG)I. (See  a l s o  
p a r a g r a p h  7 6 ) .  

Non-contentious applications 

73. Order of t h e  Ro)ral Cour t :  The Royal Court (Non--contentious A p p l i c a t i o n s )  
( h e n d ~ n e n t )  Ru les ,  1990. - F u r t h e r  amend t h e  p r i n c i p a l  Rules  of 1988 t o  
r e p l a c e  t h e  c e r t i f i c a t e  endorsed on an a p p l i c a t i o n  t o  r e g i s t e r  a  l i m i t e d  
l i a b i  1 i t y  cornpany tha t  a  Law Of f i c e r  has  seer1 and rnariced t h e  Mernoraridum w j  t l i  
one s t a t i n g  t h a t  a  Law O f f i c e r  has  s i g n i f i e d  t h a t  he rai sen no o b j e c t i o n  t o  
t h e  i n c o r p o r a t i o n  of the company. 

I n  f o r c e  2 1.9.90. (ORC No. T I  of 1990) ,  

7 4 .  P r a c t i c e  D i r e c t i o n .  - Non-contentious a p p l i c a t i o ~ i s  w i l l  be d e a l t  w i t 1 1  by t h e  
B a i l i f f  o r  1)eputy B a i l i f f  on two days each weel< wi th  e f f e c t  from Ti~esddy ,  
1 4 t h  August ,  1990. 

A p p l i c a t i o n s  f o r  pe rmiss ion  t o  r e g i s t e r  new companies w j l l  he  cons ide red  on 
each  Tuesday arid F r i d a y .  A l l  o t h e r  a p p l i c a t i o n s  u l lder  t h e  Royal Court 
(Non-content ious  A p p l i c a t i o n s )  R u l e s ,  1988 wi 1-1 only  be cons ide red  on a  
Tuesday. There w i l l  rben be no Non--contentious Court  on a  Wednesday as a t  
p r e s e n t  - t l le  l a s t  IJednesday Court  w.i 4 1  be on \Jeclnestlny, 8 t h  Augt~,r;t, 1930, 

Any appl. ic .at ion under t h e  Non-content-l.ous I tules must be lodged a t  t h e  Gref f  e 
not  l a t e r  t h a n  11.,00 a.m. each  Tuesday  arid F r i d a y  and milsf: be accompani.ed by 



t h e  c e r t i f i c a t e  s p e c i f i e d  i n  t h e  Second Schedule  t o  t h e  s a i d  Rules .  I n  t h e  
c a s e  of new companies,  t h i s  w i l l  pe rmi t  r e g i s t r a t i o n  t o  be e f f e c t e d  on t h a t  
day  i f  s o  r e q u i r e d .  

( P r a c t i c e  D i r e c t i o n  No. 4 of  1990) .  

Summary iudement - a ~ ~ l i c a t i o n  - Droeedure - Practice Direction 
75. A l l  a p p l i c a t i o n s  f o r  Summary Judgment under  P a r t  111 oE the  Royal Court  

C i v i l  Ru les  of 1989 w i l l  i n  f u t u r e  be d e a l t  w i t h  by t h e  B a i l i f f  o r  Deputy 
B a i l i f f  s i t t i n g  i n  Chambers. 

Counsel  wish ing  t o  make a p p l i c a t i o n  f o r  Summary Judgment shou ld  submit  two 
c o p i e s  of t h e  cause  t o  H.M. G r e f f i e r  t o g e t h e r  w i t h  s u p p o r t i n g  a f f i d a v i t ( s ) .  

A d a t e  f o r  t h e  Chambers h e a r i n g  w i l l  t h e n  be a r r a n g e d  and H . W .  G r e f f i e r  w i l l  
n o t i f y  Counsel  f o r  t h e  p l a i n t i f f ( s ) .  

Upon r e c e i p t  of a  summons, Counsel f o r  t h e  d e f e n d a n t ( s )  s h o u l d ,  i f  t h e  
a p p l i c a t i o n  i s  t o  be c o n t e s t e d ,  lodge an a f f i d a v i t  i n  r e p l y  w i t h  H.M. 
G r e f f i e r  w i t h i n  f o r t y - e i g h t  hours .  

I f  t h e  a p p l i c a t i o n  is  not  t o  be c o n t e s t e d  i t  would be a p p r e c i a t e d  i f  Counsel 
cou ld  n o t i f y  H.M. G r e f f i e r  immediate ly .  

( P r a c t i c e  D i r e c t i o n  No. 6 of  1990). 

Summing-up - duties of judge - duties of Counsel 
76. During a n  a p p e a l  a g a i n s t  a  f i n d i n g  t h a t  a  med ica l  p r a c t i t i o n e r  had been 

n e g l i g e n t  t h e  Court  of Appeal c o n s i d e r e d  t h e  d u t y  of t h e  B a i l i f f  i n  summing- 
up t o  t h e  J u r a t s .  Fol lowing t h e  Court  of Appeal d e c i s i o n s  i n  Heywood (1971) 
and G u i l l e  v. McKay ( 1 9 6 7 ) ,  t h e  d u t y  of t h e  B a i l i f f  t o  sum up t h e  c a s e  t o  
t h e  J u r a t s  was t h e  same a s  t h e  d u t y  of an  E n g l i s h  judge t o  sum up a  c a s e  t o  
t h e  j u r y .  It was e s s e n t i a l  t h a t  t h e  J u r a t s  shou ld  be t o l d  what were t h e  
i s s u e s  of f a c t  which t h e y  had t o  d e c i d e  and be reminded of t h e  e v i d e n c e  
r e l e v a n t  t o  each  of t h o s e  i s s u e s  i n  t h a t  d e g r e e  of d e t a i l  which was 
a p p r o p r i a t e  t o  t h e  p a r t i c u l a r  c a s e  i n  hand. - P e r  Sydney Ken t r idge ,  Q.C. ,  
t h a t ,  a l t h o u g h  i n  S e a t o n  v. Burnard [1900]  AC 135, where t h e  judge f i r s t  
s u b m i t t e d  t o  Counsel t h e  q u e s t i o n s  which he proposed t o  put  t o  t h e  j u r y ,  and 
Counsel  were a l s o  g i v e n  t h e  o p p o r t u n i t y  t o  r e q u i r e  o t h e r  q u e s t i o n s  t o  be 
p u t ,  Counsel  had t h e r e a f t e r  been p r o h i b i t e d  from o b j e c t i n g  t o  t h e  
summing-up, i t  would be q u i t e  unreasonab le  t o  e x p e c t  Counsel i n  t h i s  c a s e  t o  
have s t a t e d  any o b j e c t i o n s  he might have had immediate ly  a f t e r  t h e  
summing-up and he was e n t i t l e d  s u b s e q u e n t l y  t o  complain of any 
m i s d i r e c t i o n .  

[Douglas v. G a l l i e n n e  - Cour t  of Appeal 14.11.90 (KJC/JPG)]. (See  a l s o  
p a r a g r a p h  72).  

PRISON 

Regulation of access 

77. Ordinance:  The P r i s o n  ( R e g u l a t i o n  of Access)  Ord inance ,  1990. - P r o h i b i t s  
a c c e s s  w i t h o u t  l a w f u l  a u t h o r i t y  t o  t h e  p r i s o n  s i t e  a t  Raubigny. 



Ln f o r c e  13.12.90, (No. XLVXL o f  1990) .  

PUBLTC ASSISTAMCE .------ - 
18. Ordinance:  The Pub1.i.c A s s i s t a n c e  (Amenilr~ient:) (Cuerasey)  Law, 1990 

(Cotnmenccment) Ordinan.ce, 1990. - Brings  t h e  Law :I£ i s 9 0  i n t o  Zorce on ].st 
Oc tober ,  1990 ( s e e  8 , G L . J . 7 5  and 9,GL.J.55 j 

111 f o r c e  1.7.9-90, ([lo. X X V  of 1990).  

79. Ordil iance:  The  Central. Oatdoor A s s i s t a n c e  Board Xeguliat i o n s  (iimendment ) 
Ordinance,  1990, -- Approves the  Board 's  regu1at:ions which i l ~ e r e a s e  t h e  I.imifi 
of  weekly income t o  E l l 0  w i t h  e f f e c t  Irom 1,12.90,  

I 
I n  f o r c e  28.9.90, (No, X X V l  o f  1990) -  I 

80. Ord-i.:;ance : The P - u b l i c  As5i.s t:ence ( T r a n s f e r  of Function!;) Ordi.na!lce, 1990. - I 

T r a n s f e r s  t h e  f u n c t i o n s  of  t h e  C e n t r a l  0ut.door Assist:nnce B ~ a r d  and t h e  
S t r a n g e r  Poor A s s i s t a n c e  Cornmi t t :ee  under t h e  P u b l i c  Assi .stance E,aw, 1937 t o  
t h e  P u b l j ~ c  AssTs t  ance A.utbori ty.  

I n  f o r c r  I .  11,90.  (No. XXXVLfl o f  1990) ,  I 

S t a t e s  Cadastre Committee - -- 
81. Order i n  Counc i l :  The C a d a s t r e  (hme~idmcnt) (Guernsey)  T , ~ \ . J ,  1990. - See 

pa ragraph  12 .  

T a x  on r a t e a b l e  values 

82. Ordinance:  The Tax on R a t e a b l e  Values  (Amendment) (Guernsey) Ordinance,  
1990. - I n c r e a s e s  t h e  r a t e s  a t  flhich t h e  t a x  i s  t o  be a s s e s s e d  ( i n  t he  c a s e  
of domes t i c  p r e j ~ l i s e s ,  t o  £1.05 p e r  pound). 

I n  f o r c e  13.12.90. (No. X L I I  of 1990).  

REGISTRATION OF BIRTHS, DEATHS AND W R I A G E S  

83. R e s o l u t i o n  of t h e  S t a t e s  of  1.11.90. - D i r e c t i n g  t h e  p r e p a r a t i o n  of  
1 e g i s l a t i . o n  making minor amendments t o  t h e  l e g i s l a t i o n  r e l a t i n g  t o  t h e  f e e s  
f o r  r e g i s t r a t i o n  of b i r t h s ,  d e a t h s ,  m a r r i a g e s  and l e g i t i m a c y .  

ROAD TRAFFIC AND PUBLIC TRANSPORT 

84.  P r o j e t  d e  L o i :  The A d m i n i s t r a t i o n  of J u s t i c e  ( B a i l i w i c k  of Guernsey) Law, 
1990. - Amends t h e  Road T r a f f i c  (Compulsory Third-Par ty  I n s u r a n c e )  
(Guer:lsey) Lau,  1936 s o  a s ,  i n t e r  a l i a ,  t o  p rov ide  t h a t ,  where c e r t a i n  



c o n d i c i o n s  a r e  f u l  t i l l e d  (namely,  t h e  v e h i c l e  i s  not adapted t o  c a r r y  more 
than  e i g h t  p a s s e n g e r s  and is not a  motor c y c l e ,  t h e  t o t a l  f a r e s  pa id  do not  
exceed t h e  rurlning c o s t s  of t h e  v e h i c l e  and t h e  ar rangements  f o r  payment of 
f a r e s  were made b e f o r e  t h e  journey  began) ,  r e s t r i c t i o n s  o r  e x c l u s i o n s  i n  an 
i n s u r a n c e  p o l i c y  o t h e r w i s e  p r e v e n t i n g  t h e  c a r r y i n g  of passengers  i n  a  ca r -  
s h a r i n g  agreement w i l l  no t  apply .  

Approved by t h e  S t a t e s  27.9.90. Await ing Royal. S a n c t i o n ,  (See  a l s o  
pa ragraphs  20 and 97) .  

D r i v i n g  s c h o o l  s i g n s  - t r a n s f e r  of f u n c t i o n s  

85. Ordinance:  The Road T r a f f i c  ( D r i v i n g  School S i g n s )  Ordinance,  1990. - 
T r a n s f e r s  the f u n c t i o n s  of t h e  Chief O f f i c e r  of P o l i c e  under s e c t i o n  5 ( l ) ( c )  
of t h e  Motor Veh ic les  (Misce l l aneous  P r o v i s i o n s )  Ordinance,  1962 r e l a t i n g  t o  
t h e  a p p r o v a l  of d r i v i n g  s c h o o l  s i g n s  t o  t h e  I s l a n d  T r a f f i c  Committee. 

In  f o r c e  1.10.90. (No. XXX of 1990).  

D r i v i n g  under  t h e  i n f l u e n c e  of d r i n k  o r  d r u g s  

86. Order i n  Counc i l :  .The Road T r a f f i c  (Drink D r i v i n g )  (Amendment) (Guernsey) 
Law, 1990. - Amends t h e  p r i n c i p a l  Law of 1989 ( s e e  8.GLJ.81 and 9.GLJ.58) so  
a s  t o  e n t i t l e  a  pe r son  p r o v i d i n g  a specimen of b r e a t h  c o n t a i n i n g  a  
p r o p o r t i o n  of a l c o h o l  no t  exceeding 50 microgrammes of a l c o h o l  i n  100 
m i l l i l t r e s  of b r e a t h  t o  e l e c t  t h a t  such  specimen be r e p l a c e d  by a  specimen 
of blood o r  u r i n e .  

Approved by t h e  S t a t e s  26.7.90. Royal S a n c t i o n  19,12,90.  Await ing 
r e g i s t r a t i o n .  

I n t e r n a t i o n a l  d r i v i n g  p e r m i t s  - f e e s  

87. Order i n  Counci l :  The Motor Veh ic les  ( I n t e r n a t i o n a l  C i r c u l a t i ' o n )  (Guernsey 
and Alderney)  (Amendment) Law, 1990. - See 9.GLJ.62. 

Royal S a n c t i o n  19.12.90. Await ing r e g i s t r a t i o n .  

Of fences  - d r i v i n g  i n  a manner dangerous  - e v i d e n c e  of  speed - whether  
c o r r o b o r a t i o n  n e c e s s a r y  

88. See Law O f f i c e r s  of t h e  Crown v. Maloy, pa ragraph  18. 

P r o h i b i t e d  and one-way s t r e e t s  

89. Ordinance:  The P r o h i b i t e d  and One-Way S t r e e t s  (Amendment) Ordinance,  1990, 
- Amends t h e  P r o h i b i t e d  and One-Way S t r e e t s  Ordinance,  1989, by adding 
George Road, Le P ied  d e s  Vardes ,  Les Vardes and La Pouqelah t o  Schedule 2  of  
one-way s t r e e t s .  

I n  f o r c e  1.11.90. (No. XXXI  of 1990).  



Public transport - fees 

90. Ordinance:  The P u b l i c  T r a n s p o r t  ( ~ e e s )  Ord inance ,  1990. - I n c r e a s e s  v a r i o u s  
f e e s  payab le  t o  t h e  I s l a n d  T r a f f i c  Committee f o r  l i c e n c e s  e t c .  under t h e  
P u b l i c  T r a n s p o r t  Ordinance,  1986 and t h e  Road S e r v i c e  ( P e r m i t s  t o  Drive  

I 

I P u b l i c  S e r v i c e  V e h i c l e s )  Ordinance,  1986 and s e t s  a  f e e  f o r  v e h i c l e  
I examinat  i o n s .  

I I n  f o r c e  13.12.90. (No. L I I  o f  1990).  

Transfer of responsibility for vehicle licensing and registration 

91. R e s o l u t i o n  of t h e  S t a t e s  of 28.11.90. - D i r e c t i n g  t h e  p r e p a r a t i o n  of 
l e g i s l a t i o n  t r a n s f e r r i n g  t h e  f u n c t i o n s  r e l a t i n g  t o  t h e  r e g i s t r a t i o n  and 
t a x a t i o n  of motor v e h i c l e s  and t o  d r i v i n g  l i c e n c e s  from t h e  Board of 
A d m i n i s t r a t i o n  and S t a t e s  S u p e r v i s o r  t o  t h e  I s l a n d  T r a f f i c  Committee. 

SOCIAL SECURITY 

Attendance and invalid care allowances 

92. Ordinance:  The At tendance and I n v a l i d  Care Allowances (Guernsey) Ordinance,  
1990. - I n c r e a s e s  t h e  weekly r a t e s  of such a l lowances .  

I n  f o r c e  5.11.90. (No. X X X I V  of 1990).  

Family allowances 

93. Ordinance:  The Family Allowances (Guernsey) Ord inance ,  1990. - I n c r e a s e s  
t h e  f a m i l y  a l lowance  t o  £7.50 p e r  week p e r  c h i l d .  

I n  f o r c e  6.11.90. (No. X I X  of  1990).  

Social insurance 

94. Ordinance:  The S o c i a l  I n s u r a n c e  ( R a t e s  of C o n t r i b u t i o n s  and B e n e f i t s ,  e t c . )  
(Guernsey)  Ordinance,  1990. - I n c r e a s e s  t h e  upper  weekly and monthly 
e a r n i n g s  l i m i t s  f o r  payment of s o c i a l  i n s u r a n c e  c o n t r i b u t i o n s ;  t h e  r a t e s  of 
c l a s s  3 c o n t r i b u t i o n s ;  t h e  r a t e s  and amounts of b e n e f i t s ,  pens ions  and 
g r a n t s ;  and t h e  a l l o c a t i o n  t o  t h e  Guernsey H e a l t h  S e r v i c e  Fund. 

In  f o r c e  a s  t o  p a r t  5.11.90 and a s  t o  t h e  remainder  1.1.91. (No. XXXIII of  
1990).  

Supplementary benefit 

95. Ordinance:  The Supplementary B e n e f i t  ( Implementa t  ion)  (Arraendment) 
Ordinarice, 1990. - I n c r e a s e s  t h e  l i m i t s  of weekly income and normal monetary 
r e q u i r e m e n t s  f o r  s p e c i f i e d  c l a s s e s  of person.  

I n  f o r c e  9,11.90. (No. XXXV of 1990).  



TELECOMMUNICATIONS 

States Telecomunications Board 

96. Order i n  Counci l :  The Telecommunications '(-Amendment) ( B a i l i w i c k  of 
Guernsey) Law, 1990. - See pa ragraph  10. 

TERRES A L'AMENDE 

97. P r o j e t  de Loi :  ~ h e ' ~ d m i n i s t r a t i o n  of J u s t i c e  ( B a i l i w i c k  of Guernsey) Law, 
1990. - Prov ides  t h a t  p e n a l t i e s  a r e  r e c o v e r a b l e  o n l y  i n  t h e  P e t t y  Debts 
Cour t ,  

Approved by t h e  S t a t e s  27.9.90. Await ing Royal Sanc t ion .  (See  a l s o  
p a r a g r a p h s  20 and 84) .  

TOURISM 

Boarding permits - fees 
98. Ordinance:  The T o u r i s t  Law ( F e e s )  (Amendment) Ord inance ,  1990. - I n c r e a s e s  

t o  E2.00 ( f o r  g u e s t  houses )  and £3.25 ( i n  any o t h e r  c a s e )  t h e  f e e s  payab le  
f o r  board ing  p e r m i t s  under t h e  T o u r i s t  Law, 1948. 

I n  f o r c e  1.1.91. (No. XLIII  of 1990).  

TRADE AND INDUSTRY 

99. Order i n  Counci l :  The Trading Stamps (Amendment) (Guernsey) Law, 1990. - 
See 9.GLJ.78. 

Royal S a n c t i o n  7.6.90. R e g i s t e r e d  1.10.90. I n  f o r c e  29.10.90. (No. X X I I  
of 1990).  

100. P r o j e t  de  Loi :  The S t a t e s  Water Supply (Amendment) (Guernsey) Law, 1990, - 
Imposes s t r i c t  l i a b i l i t y  on t h e  Water Board f o r  darnage done by escapes  of 
w a t e r  from mains o r  s e r v i c e  p i p e s .  The S t a t e s  may l i m i t  t h e  measure of t h e  
Board 's  l i a b i l i t y  by Ordinance.  The P r o j e t  a l s o  amends A r t i c l e  6 of t h e  
1927 Law by c l a r i f y i n g  t h e  e x t e n t  of t h e  Board 's  powers t o  c a r r y  o u t  works 
and t h e . i r  l i a b i l i t y  f o r  damage done i n  c o u r s e  of such works;  and e x c l u d e s  
t h e  Board's  l i a b i l i t y  f o r  r e s t r i c t i o n s  and i n t e r r u p t i o n s  i n  t h e  water  
s u p p l y  * 

Approved by t h e  S t a t e s  13.12.90. Await ing Royal Sanc t ion .  



GUERHSEY STATUTORY INSTRmIENTS ---- 
101, The f o l l o w i n g  S t a t u t o r y  instruments were made d u r i n g  t h e  p e r i o d  covered by 

. t h i s  i s s ~ l e ,  Except where o t h e r w i s e  i n d i c a t e d  t h e y  have not  been d i g e s t e d  i n  
d e t a i l  b n t  c o p i e s  a r e  a v a i l a b l e  from tlie G r e f f e .  

S.I .  Number 

The M i l k  ( R e t a i  1 P r i c e s )  (Guernsey)  Order ,  1990 14. 

The Gent raL Outdoor A s s i s t a n c e  Board (Amendment) R e g u l a t i o n s ,  
19 90 15. 

The H e a l t h  S e r v i c e  ( P h a r m a c e u t i c a l )  (Payment of Approved 
S u p p l i e r s )  (Amendment) (Guernsey)  R e g u l a t i o n s ,  1990 16. 

The H e a l t h  S e r v i c e  ( P h a r m a c e u t i c a l )  ( P r e s c r i b e d  Appl iances )  
(Amendment) (Guernsey)  R e g u l a t i o n s ,  1990 17. 

T h e  F i n a n c i a l  S e r v i c e s  Commission ( F e e s )  R e g u l a t i o n s ,  1990 18. 

The Pos t  O f f i c e  (Overseas  L e t t e r  P o s t )  (Amendment) Order,  1990 19. 

The P o s t  O f f i c e  ( I n l a n d  P o s t )  (Amendment) Order ,  1990 20, 

The Income Tax (Guernsey) (Employees Tax I n s t a l m e n t )  
(Amendment) R e g u l a t i o n s ,  1990 ( s e e  pa ragraph  55 ) 

The C o l l e c t i v e  Investment  Schemes 
( C l a s s  B)  R u l e s ,  1990 ( s e e  pa ragraph  4 )  

The P a r k i n g  P l a c e s  (Amendment) Order,  1.990 23. 

The Import  and Expor t  of Goods ( C o n t r o l )  (Guernsey) Order ,  
1990 ( s e e  pa ragraph  30) 24. 

The i m p o r t a t i o n  of Feeding S t u f f s  Order ,  1990 25. 

The S o c i a l  Insurance  ( C l a s s i f i c a t i o n )  (Amendment) R e g u l a t i o n s ,  
1990 26. 

The S o c i a l  Insurance  ( C o n t r i b u t i o n s )  (Amendment) R e g u l a t i o n s ,  
1990 27. 

The S o c i a l  Insurance  ( I n c r e a s e  of B e n e f i t )  R e g u l a t i o n s ,  1990 28. 

The S o c i a l  I n s u r a n c e  (Widow's B e n e f i t  and Old Age P e n s i o n s )  
(Amendment) R e g u l a t i o n s ,  1990 29. 

The P o s t  O f f i c e  (Overseas  L e t t e r  P o s t )  (Amendment) (No. 2) 
Order,  1990 30. 

The Immigrat ion (Guernsey) (Amendment) R u l e s ,  1990 31. 

The H e a l t h  S e r v i c e  ( P h a r m a c e u t i c a l )  ( P r e s c r i b e d  Appl iances )  
(Amendment No. 2 )  R e g u l a t i o n s ,  1990 32. 



The F i s h i n g  V e s s e l s  ( S a f e t y  R e g u l d t i o n s )  ( F e e s )  (Gue rnsey )  
R e g u l a t i o n s  , 1990 

The Imp8t.s (Temporary I i ~ c r i ? a s e  of R a t e s )  Order , '  1990 

The Income Tax (Guernsey )  (Xe t i r e iuen t  Arlnuity Schemes and 
K e t i r e ~ a e n t .  Annui ty  T r u s t  Schemes)  R e g u l a t i o n s ,  1990 

The I l ea l t t l  S e r v i c e  ( P l ~ a r m a c e u t - i c a l  Hewf  i t  ) Regula t - ions  , 1990 

The H e a l t h  S e r v i c e  (Aub-horised S u p p l l i e r s )  ReguLati .ons,  1990 

The H e a l t h  S e r v i c e  (Payment of A u t h o r i s e d  S u p p l i e r s )  
R e g u l a t i o n s ,  1990 

The H e a l t h  S e r v i  c e  (Med ica l  A p p l i a n c e s )  l t e g u l a t i . o n s ,  1990 

The H e a l t h  S e r v i c e  ( A u t h o r i s e d  A p p l i a n c e  S u p p l i e r s )  
R e g u l a t i o n s ,  1990 

'The H e a l t h  S e r v i c e  (L'ayrnei~t of A u r h o r i s e d  hpp ' l i ance  S u p p l i e r s )  
R e g u l a t i o n s ,  1990 

The H e a l t h  S e r v i c e  (Med ica l  B e n e f i t )  Regul a t i o n s ,  1990 
( s e e  p a r a g r a p h  4 7 )  

The Heal- th S e r v i c e  (Detc2rminat ion of C l a i m s )  R e g u l a t i o n s ,  1990 
( s e e  p a r a g r a p h  4 8 )  

The H e a l t h  S e r v i c e  ( B e n e f i t )  ( G e n e r a l )  ReguLa t ions ,  1990 
( s e e  p a r a g r a p h  4 9 )  

The S o c i a l  I n s u r a n c e  ( C l a s s i f  i c a t i . o n )  (Amendment) (No. 2 )  
R e g u l a t i o n s ,  1990 



ALDERNEY 

AGRICULTURE AND ANIMALS 

I 
Dog tax 

102. Ordinance:  The Alderney ( A p p l i c a t i o n  of L e g i s l a t i o n )  (Dog Tax) Ordinance,  
1990. - Prov ides  t h a t  t h e  Dog Tax (Guernsey) Ordinance,  1990 ( s e e  pa ragraph  
1 )  s h a l l  have e f f e c t  i n  Alderney.  

~ I n  f o r c e  i e1 .90 .  (No. X X V I I I  of 1990).  

B A N W P T C Y  AND INSOLVENCY 

103. Order in aid - request from High Court - no evidence of misapplication of 
c s m ~ - y  funds by - witness - jurisdiction of court - whether notice of 
application required 

'AA'  were r e q u i r e d  b, che Court  of Alderney,  pursuan t  t o  an a p p l i c a t i o n  by 
t h e  O f f i c i a l  R e c e i v e r ,  t o  g i v e  ev idence  under s e c t i o n  236 of t h e  Inso lvency  
Act 1986, a s  extended t o  Alderney,  i n  r e s p e c t  of a  company which had been 
wound up by t h e  High Court .  They appea led  t o  t h e  Royal Court  a g a i n s t  t h e  
Order.  F i r s t l y ,  t h e y  argued t h a t  s e c t i o n  426(4)  and (5 )  of t h e  Inso lvency  
Act 1986 r e q u i r e d  t h e  r e c e i v i n g  c o u r t  t o  a p p l y  " t h e  i n s o l v e n c y  law which i s  
a p p l i c a b l e  by e i t h e r  c o u r t  i n  r e l a t i o n  t o  comparable m a t t e r s  f a l l i n g  w i t h i n  
i t s  j u r i s d i c t i o n . " .  The r e l e v a n t  i n s o l v e n c y  law of Alderney ( s e c t i o n  1 3  of 
t h e  Companies (Alderney)  Law, 1962) ,  u n l i k e  s e c t i o n  236(2)  of t h e  Inso lvency  
Act 1986, l i m i t e d  t h e  powers of t h e  Alderney Court  t o  r e q u i r e  ev idence  o n l y  
when t h e  w i t n e s s  had been g u i l t y  of m i s a p p r o p r i a t i o n ,  mis feasance  o r  b reach  
of t r u s t .  They a l l e g e d  t h a t  t h e  Court  had f a i l e d ,  a s  i t  was r e q u i r e d  t o  do,  
t o  examine t h e  powers g iven  by t h e  r e q u e s t i n g  c o u r t  and i t s  own powers t o  
s e e  i f  they  were comparable.  'AA' a l s o  argued t h a t  t h e  Court had d e n i e d  
' A A ' ,  who had been s e r v e d  w i t h  n o t i c e  of t h e  p roceed ings ,  an  adjournment t o  
o b t a i n  l e g a l  a d v i c e ,  c o n t r a r y  t o  t h e  r u l e s  of n a t u r a l  j u s t i c e .  HELD, by t h e  
B a i l i f f  s i t t i n g  a l o n e ,  such  a p p l i c a t i o n s  shou ld  be made e x  p a r t e  and t h e  
p r o p e r  t ime  t o  o b j e c t  would be a t  t h e  d a t e  'AA' were o r d e r e d  t o  appear  f o r  
examina t ion .  A s  f a r  a s  t h e  s u b s t a n t i v e  ground was concerned,  i n  e x e r c i s i n g  
i t s  d i s c r e t - i o n  t h e  Court  of Alderney must look  a t  t h e  law which was most 
r e a s o n a b l e  t o  a p p l y  and i f  d e a l i n g  w i t h  an  E n g l i s h  company then  t h e  law of 
England shou ld  be a p p l i e d  i f  Alderney had no comparable p r o v i s i o n s .  
Fur the rmore ,  t h e  a f f i d a v i t  of t h e  O f f i c i a l  Rece ive r  a l l e g e d  a  mis feasance  
and t h e r e f o r e  s e c t i o n  13 of t h e  1962 Law would app ly .  The a p p e a l  would be 
d i s m i s s e d .  

[ S l i n n  v. O f f i c i a l  ~ e c e i v e r  and Li .quidator  of S e a g u l l  Manufactur ing Company 
Limited - RequGtes and Appeals t o  t h e  Royal Cour t  8.11.90 (GWAJEAGP)]. 



FEES 

104. Ordinance:  The Fees  ( A l d e r n e y )  O r d i n a n c e ,  1990. - S e t s  f e e s  payab le  under  
t h e  Fees  ( A l d e r n e y )  Law, 1988 and f o r  v a r i o u s  o t h e r  m a t t e r s  and a l s o  i n  
r e s p e c t  of m a r r i a g e s  and r e g i s t r a t i o n  of  n u r s i n g  o r  r e s i d e n t i a l  homes, 

I n  f o r c e  5.9.90. (Ord inance  of  t h e  S t a t e s  of Alderney  o f  5.9.90). 

GUARDIANSHIP 

10.5. Order  i n  C o u n c i l :  The G u a r d i a n s h i p  of Minors (Alde rney)  Law, 1990. - See 
8.GLJ.107. 

Royal  S a n c t i o n  7.6.90. R e g i s t e r e d  1.10.90. (No. X X I I I  o f  1990) .  In  f o r c e  
6.10.90: The G u a r d i a n s h i p  of Minors ( A l d e r n e y )  Law, 1990 (Commencement) 
O r d i n a n c e ,  1990,  

( O r d i n a n c e  of  t h e  S t a t e s  of  A lde rney  of 3 .10 ,90 ) .  

HEALTH AND MEDICINE 

Medical benefit 

106. Ord inance :  The Alde rney  ( A p p l i c a t i o n  of L e g i s l a t i o n )  (Weal th  S e r v i c e )  
( B e n e f i t )  Ord inance ,  1990. - Extends  t h e  I i e a l t h  S e r v i c e  ( B e n e f i t )  (Guernsey)  
Law, 1990 ( s e e  p a r a g r a p h  44 )  t o  A lde rney ,  w i t h  m o d i f i c a t i o n s .  

I n  f o r c e  1.1.91. (No. XLVI of 1 9 9 0 ) ,  

Prescriution charges 

107. Ord inance :  The Alderney  ( A p p l i c a t i o n  of L e g i s l a t i o n )  ( H e a l t h  S e r v i c e )  
( P h a r m a c e u t i c a l )  (Amendment) Ord inance ,  1990. -. T t ~ c r e a s e s  t h e  p r e s c r i p t i o n  
c h a r g e  i n  Alderney  t o  f 1.60. 

I n  f o r c e  1.8,90.  (No, XX of 1990) .  

LIQUOR. 

Permitted hours 

108. Ord inance  : The Alderney  I , iquor  Licens7" ng (Ame~ldrmsnt ) O r d i n a n c e ,  1990. - 
dlraetnds t h e  F i r s t  Schedu le  t o  t h e  Alderney  L i q t ~ o r  Licensing Ord inances ,  d96:i 
t o  1989 by making midn igh t  the c l o s i n g  time f o r  p e r m i t t e d  h o u r s ,  

Ln f o r c e  3,10.90.  (Ord inance  of  t l ie  S l a t e s  of: Alderney  of  3 .10 ,90 ) ,  

MILK -. 

Prices -~- 
'109. 01~di.uanc.e: The T-IFlk ( l i e t a i l  P r i c e )  (No. 2 )  O r d i n a n c e ,  1990, - I n c r e a s e s  Ll-ic? 

c e i l i n g  p r i c e  f o r  r e t . a i l  sa1 .e~  of m i l k .  

I n  f o r c e  16 ,9 .90 ,  ( O r d  i narrc:e of the Si .a t r?s  o f  Al.derliey of 5 , 9 .  9 0 ) ,  



RATING 

110. Ordinance:  The Occup ie r ' s  Rate  (Leve l  f o r  1991) Ordinance,  1990. - S e t s  t h e  
Alderney o c c u p i e r ' s  r a t e  f o r  1991 a t  £1.25 i n  t h e  pound. 

I n  f o r c e  14.12.90. (Ordinance of t h e  S t a t e s  of Alderney of 14.12.90). 

1 SOCIAL SECURITY 

Supplementary benefit 

111. Ordinance:  The Alderney ( A p p l i c a t i o n  of L e g i s l a t i o n )  (Supplementary 
B e n e f i t )  Ordinance,  1990. - Appl ies  t h e  Supplementary B e n e f i t  
( Implementa t ion)  (Amendment) Ordinance,  1990 ( s e e  pa rg raph  95)  t o  Alderney.  

I n  f o r c e  9.11.90. (No. XXXVI of 1990).  

Charges 

112. Ordinance:  The S t a t e s  Water Supply ( R a t e s  of Charge) (Alderney)  Ordinance,  
1990. - I n c r e a s e s  charges  f o r  t h e  s u p p l y  of wa te r .  

1 I n  f o r c e  30.9.90. (Ordinance of t h e  S t a t e s  of Alderney of 5.9.90). 



SARK - 

CONSTITUTIONAL LAW 

113. Ordinance:  The Deput ies  of t h e  People  (Genera l  E l e c t i o n )  (Sark)  Ordinance,  
1990. - P r e s c r i b e s  11.12.90 a s  t h e  d a t e  f o r  a  g e n e r a l  e l e c t i o n  of Deput ies  
of t h e  People .  , 

Made and i n  f o r c e  3.10.90. 

DEVELOPMENT CONTROL 

114. P r o j e t  de  Loi:  The Development Cont ro l  ( S a r k )  Law, 1990. - Repeals  and 
r e - e n a c t s ,  w i t h  m o d i f i c a t i o n s ,  t h e  P r e s e r v a t i o n  of Na tu ra l  Amenit ies and 
A g r i c u l t u r a l  Land C o n t r o l  (Sa rk)  Law, 1961. The P r o j e t  p rov ides  f o r  t h e  
appointment  of a  Development Cont ro l  Committee t o  be charged w i t h  t h e  
a d m i n i s t r a t i o n  of t h e  Law and empowers Chief P l e a s  t o  make p r o v i s i o n  by 
Ordinance i n  r e l a t i o n  t o  t h e  c o n t r o l  of development i n  t h e  I s l a n d  and t h e  
f a c t o r s  t o  be t a k e n  i n t o  accoun t  by t h e  Committee i n  e x e r c i s i n g  i t s  
f u n c t i o n s  and t o  d e s i g n a t e  " c o n s e r v a t i o n  a r e a s "  i n  which, w i t h  c e r t a i n  
s p e c i f i e d  e x c e p t i o n s ,  no pe rmiss ion  f o r  development may be g ran ted .  
P r o v i s i o n  i s  a l s o  made f o r  t h e  p e r i o d  of v a l i d i t y  of p e r m i s s i o n s ,  
p r e l i m i n a r y  d e c l a r a t i o n s ,  p e n a l t i e s  and o t h e r  a n c i l l a r y  m a t t e r s .  Chief 
P l e a s  i s  exempted from t h e  a p p l i c a t i o n  of t h e  Law. 

Approved by Chief P l e a s  3.10.90. Await ing Royal Sanc t ion .  

FISHING 

115. Ordinance:  The F i s h i n g  (Amendment) ( S a r k )  Ordinance,  1990. - Extends t o  
31st October ,  1995 t h e  e f f e c t  of s e c t i o n  1  of t h e  F i s h i n g  ( S a r k )  Ordinance,  
1966, a s  amended, r e l a t i n g  t o  t h e  c l o s e  s e a s o n  f o r  l o b s t e r s  and c r a y f i s h .  

Made and i n  f o r c e  3.10.90. 

HARBOURS AND MOORINGS 

116. P r o j e t  de Loi:  The P i l o t a g e  (Sark)  Law, 1990. - Repeals  t h e  Ordinance 
e n t i t l e d  "Ordonnance p o r t a n t  rsglement  pour l e s  P i l o t e s  de  l l I l e  de Serk" of 
1932 and empowers t h e  Chief P l e a s  of Sark t o  make p r o v i s i o n  by Ordinance f o r  
t h e  compulsory p i l o t a g e  of v e s s e l s  w i t h i n  t h e  t e r r i t o r i a l  w a t e r s  a d j a c e n t  Lo 
t h e  i s l a n d ,  i n c l u d i n g  t h e  d e l i m i t a t i o n  of t h e  a r e a s  of t h e  t e r r i t o r i a l  
w a t e r s  w i t h i n  which p i l o t a g e  i s  t o  be compulsory,  t h e  l i c e n s i n g  of p i l o t s ,  
t h e  d e t e r m i n a t i o n  of t h e  q u a l i f i c a t i o n s  and mode of examina t ion  of p i l o t s ,  
t h e  s u s p e n s i o ~ l  o r  r e v o c a t i o n  of p i l o t a g e  l i c e n c e s ,  a p p e a l s  from d e c i s i o n s  of  
t h e  Sark P i l o t a g e  Committee (charged wi th  t h e  a d m i n i s t r a t i o n  of such 
Ordinances)  and t h e  l e v y i n g  of p i l o t a g e  l i c e n c e  f e e s .  A l l  v e s s e l s ,  o t h e r  
t h a n  t h o s e  excep ted  by Ordinance,  i n  t h e  compulsory p i l o t a g e  zone which a r e  
e n t e r i n g ,  u s i n g  o r  l e a v i n g  t h e  I s l a n d ' s  ha rbours  must be under t h e  p i l o t a g e  



of a  l i c e n s e d  p i l o t .  However, t h e  owner o r  mas te r  of such a  v e s s e l  remains 
r e s p o n s i b l e  f o r  n a v i g a t i o n a l  e r r o r  a s  i f  p i l o t a g e  were n o t  compulsory. 
Chief P l e a s  may by Ordinance p r e s c r i b e  p e n a l t i e s  f o r  o f f e n c e s  under t h e  
l e g i s l a t i o n .  

Approved by Chief P l e a s  3.10.90. Await ing Royal Sanc t ion .  

117. P r o j e t  de  Lo i :  The Housing ( E x t e n s i o n )  ( S a r k )  Law, 1990. - Extends  t h e  
e x p i r y  d a t e  of t h e  Housing (Temporary P r o v i s i o n s )  ( S a r k )  Law, 1976, which 
c o n t r o l s  t h e  e r e c t i o n  and o c c u p a t i o n  of dwel l ing-houses  i n  Sark ,  from 3 1 s t  
December, 1991 t o  3 1 s t  December, 2001. 

Approved by Chief P l e a s  3.10.90. Await ing Royal Sanc t ion .  

118. Ordinance:  The Housing (Temporary P r o v i s i o n s )  ( P r e s c r i b e d  P e r s o n s )  . Ordinance,  1990. - P r e s c r i b e s  t h e  T r u s t e e s  f o r  t h e  B a i l i w i c k  of Guernsey 
Methodis t  Church Purposes ,  and t h e  Methodis t  M i n i s t e r  and members of h i s  
household ,  a s  pe r sons  of a  p r e s c r i b e d  d e s c r i p t i o n  f o r  t h e  purposes  of t h e  
1976 Law. 

Made and i n  f o r c e  3.10.90. 



THE ADMINISTRATION OF JUSTICE (BAILIWICK OF GUERNSEY) LAW, 1990 

by J. R. F inch ,  S o l i c i t o r [ l l  

I n t r o d u c t i o n  

Th i s  measure of law reform was approved by t h e  S t a t e s  i n  September 1990 
and a w a i t s  t h e  S a n c t i o n  of t h e  P r i v y  Counci l .  It c o n t a i n s  a  v a r i e t y  of 
p r o v i s i o n s ,  mainly  e v i d e n t i a l  and p r o c e d u r a l ,  des igned  t o  improve t h e  
q u a l i t y  of t h e  a d m i n i s t r a t i o n  of c r i m i n a l  j u s t i c e  i n  t h e  Ba i l iwick .  Defence 
Advocates w i l l  be a b l e  t o  t a k e  advan tage  of s e c t i o n s  1 and 2 ,  which a r e  
i n t e n d e d  t o  save  t ime .and  e n a b l e  t h e  e s s e n t i a l s  of a  c a s e  t o  be a d d r e s s e d .  

Refe rence  shou ld  be made t o  B i l l e t s  X V I  and 2ZXVT.I of 1989 a t  pages 902 
and 1391 r e s p e c t i v e l y .  These c o n t a i n  t h e  P o l i c y  L e t t e r s  and g i v e  a  g e n e r a l  
background which i t  i s  n o t  proposed t o  p r 6 c i s  h e r e .  I hope t h i s  a r t i c l e  
w i l l  e n a b l e  r e a d e r s  t o  s e e  t h e  p r a c t i c a l  e f f e c t s  of t h e s e  new p r o v i s i o n s  and 
t o  s e e  some of t h e  E n g l i s h  c a s e s  on s imi lar ly-worded s t a t u t e s  i n  England,  
My own e x p e r i e n c e  of some of t h e s e  m a t t e r s  may a l s o  h e l p ,  a s  I have li.ved 
w i t h  many of t h e n  s i n c e  I began working i n  t h e  c o u r t s ,  i n  f a c t  wi thou t  some 
of them I doubt  i f  t h e  over-worked E n g l i s h  c o u r t s  would l a s t  t h e  day. When 
employed s e n s i b l y ,  and w i t h  a  p roper  r e g a r d  t o  t h e  s p i r i t  of t h e  
l e g i s l a t i o n ,  t h e s e  reforms w i l l  h e l p  everybody. 

The Law, a s  one can s e e  from t h e  P r o j e t  de  Loi a t  page 5 of t h e  
Brochure f o r  26th  September,  1990, i s  i n  f i v e  p a r t s  - e v i d e n c e ,  a d d i t i o n a l  
powers of t h e  M a g i s t r a t e ' s  Cour t ,  powers of s e a r c h ,  misce l l aneous  and 
supplementary .  I do n o t  i n t e n d  t o  reproduce t h e  s e c t i o n s  e x t e n s i v e l y  h e r e :  
p l e a s e  c o n s u l t  t h e  Brochure i t s e l f .  

A. P a r t  I - Evidence i n  Cr imina l  P roceed ings  - 

S e c t i o n  1 i s  based upon s e c t i o n  9 of t h e  Cr imina l  J u s t i c e  Act, 1967, 
which has  been around a s  long  a s  I have worked i n  t h e  E n g l i s h  c r i m i n a l  
c o u r t s  and i s  used ve ry  e x t e n s i v e l y  indeed.  It is no t  s imply a  
l abour - sav ing  d e v i c e  f o r  t h e  P r o s e c u t i o n ,  b u t  can be used (and i s )  by t h e  
Defence. It i s  i n t e n d e d  t o  s a v e  t ime and e f f o r t  by u s i n g  s t a t e m e n t s  f n s t e a d  
of " l i v e "  w i t n e s s e s .  Examples abound, one normal ly  would have t h e  ev idence  
of policemen t e n d e r e d  i n  s t a t e m e n t  form where they  s imply t e s t i f y  on a  
p r o c e d u r a l  p o i n t  i n  an  e x c e s s  a l c o h o l  c a s e  o r  a  speed ing  m a t t e r .  
P r o f e s s i o n a l  w i t n e s s e s  have o f t e n  g o t  b e t t e r  t h i n g s  t o  do t h a n  hang around 
i n  c o u r t  s o  non-content ious  medical  ev idence  o r  fo rmal  ev idence  of any type  
can  be adduced i n  t h i s  way. 

Note t h e  s a f e g u a r d s  - s e c t i o n  1 ( 2 ) ( c )  r e q u i r e s  s e r v i c e  p r i o r  t o  t h e  
h e a r i n g  and s e c t i o n  1 ( 2 ) ( d )  p r o v i d e s  seven days  from s e r v i c e  f o r  t h e  o t h e r  
s i d e  t o  r e q u i r e  t h e  w i t n e s s  t o  a t t e n d .  The c o u r t  can a l s o  of i t s  own motion 
r e q u i r e  t h e  w i t n e s s  t o  come t o  c o u r t  ( v e r y  r a r e ) .  

[ I ]  S t .  James Chambers, Guernsey; f o r m e r l y  a  member of t h e  s t a f f  of t h e  
D i r e c t o r  of P u b l i c  P r o s e c u t i o n s .  
T h i s  a r t i c l e  r e p r e s e n t s  t h e  w r i t e r ' s  views on ly  and is  i n  no way 
i n t e n d e d  t o  be a n  o f f i c i a l  gu ide .  



Only a  f o o l i s h  p r o s e c u t o r  would run a  s e r i o u s  c a s e  j u s t  on t h e s e  
w r i t t e n  s t a t e m e n t s  a s  i t  i s  necessa ry  t o  g i v e  t h e  m a t t e r  some " f l esh1 ' .  I 
have f r e q u e n t l y  been adv i sed  by Treasury  Counsel a t  t h e  Old B a i l e y  t o  g e t  
one o r  two w i t n e s s e s  b e f o r e  t h e  c o u r t  t o  g ive  t h e  j u r y  something t o  i n t e r e s t  
them, even i f  t h e  whole of t h e  Crown Case was uncontes ted  by t h e  defence.  
(Not a t  a l l  an  uncommon o c c u r r e n c e  - i n  many murder c a s e s  t h e  i s s u e  i s  
s imply diminished r e s p o n s i b i l i t y ,  o r  a  c a s e  may s t a n d  p u r e l y  on a  p o i n t  of 
law - t h e  meaning of "Publ ic  Body" i n  a  c o r r u p t i o n  charge ,  f o r  example).  
The Defence o f t e n  use  t h i s  p rocedure  f o r  a  m u l t i p l i c i t y  of c h a r a c t e r  
w i t n e s s e s  a l l  s a y i n g  t h e  same t h i n g ,  a s  c a l l i n g  them a l l  would i r r i t a t e  t h e  
judge - but  i t  is wise  t o  c a l l  a t  l e a s t  your b e s t  one. 

The l i m i t a t i o n s  of t h e  p rocedure  a r e  w e l l  i l l u s t r a t e d  by t h e  D i v i s i o n a l  
Court  case  of LISTER v. QUAIFE[2] 

Th is  was a  P r o s e c u t o r ' s  a p ~ e a l  fo l lowing  t h e  a c q u i t t a l  of a  de fendan t  
on a  t y p i c a l  s h o p - l i f t i n g  charge.  The defendan t  was a r r e s t e d  on t h e  24 th  
J u l y  o u t s i d e  a  s t o r e  i n  King ' s  Lynn w i t h  a  'dress  which s h e  could  no t  p rov ide  
ev idence  of having purchased.  I n  h e r  s t a t e m e n t  t o  t h e  P o l i c e  s h e  s a i d  s h e  
had bought t h e  d r e s s  on t h e  2nd J u l y  a t  Portsmouth and was i n t e n d i n g  t o  
change it. The P r o s e c u t i o n  s e r v e d  two s t a t e m e n t s  under t h e  s e c t i o n  9  ( o u r  
s e c t i o n  1 )  procedure  which showed t h a t  no such d r e s s  had been a v a i l a b l e  a t  
any s t o r e  u n t i l  t h e  22nd J u l y  and t h a t  t h e  Portsmouth s t o r e  d i d  no t  s t o c k  
it. The defence f a i l e d  t o  s e r v e  t h e  n o t i c e  r e q u i r i n g  t h e  makers of t h e  
s t a t e m e n t s  t o  g i v e  o r a l  evidence.  A t  t h e  h e a r i n g  t h e  de fendan t  gave 
ev idence  i n  accordance w i t h  h e r  s t a t e m e n t .  The c o u r t  found an element of 
doubt and a c q u i t t e d  h e r ,  d e s p i t e  t h e  P r o s e c u t i o n  a r g u i n g  t h a t  it was n o t  
open t o  h e r  t o  c o n t r a d i c t  t h e  s t a t e m e n t s .  

The appea l  was d i smissed .  The c o n t e n t s  of such s t a t e m e n t s  were t o  be 
t r e a t e d  i n  t h e  same way as i f  t h e  maker of t h e  s t a t e m e n t  had g iven  o r a l  
ev idence  and a l t h o u g h  t h e  p roper  p rocedure  of p u t t i n g  a  de fence  c a s e  t o  
p r o s e c u t i o n  w i t n e s s e s  had n o t  been fol lowed t h e  burden was on t h e  
p r o s e c u t i o n  th roughout  - even i f  t h e  persons  had g iven  ev idence  t h e  j u s t i c e s  
could  s t i l l  have had doubts  and t h e i r  d e c i s i o n  could  no t  be d e s c r i b e d  a s  
p e r v e r s e .  The D i v i s i o n a l  Court  added t h a t ,  i n  such a  c a s e ,  t h e  P r o s e c u t i o n  
shou ld  have a p p l i e d  f o r  an adjournment under what is  our  s e c t i o n  1 ( 4 ) ( a )  t o  
ca l l  t h e  w i t n e s s e s .  

There a r e  s e v e r a l  comments worth making on t h i s  u s e f u l  d e c i s i o n .  The 
most important  i s  t h a t  t h e  t r i a l  was e q u a l l y  mishandled by b o t h  P r o s e c u t i o n  
and Defence. The P r o s e c u t i o n  shou ld  have c a l l e d  t h e  w i t n e s s e s  s o  t h a t  t h e  
impact of t h e  ev idence  could  be made on t h e  c o u r t .  The p rocedure  was 
u s e f u l ,  bu t  not  f o r  ev idence  c e n t r a l  t o  t h e  case .  The Defence shou ld  have 
e x e r c i s e d  t h e i r  r i g h t  t o  have t h e  w i t n e s s e s  c a l l e d  - it is  h i g h l y  u n l i k e l y  
t h a t  t h e i r  course  of conduct was a  t a c t i c a l  one. 

It shou ld  a l s o  be noted t h a t  t h e  Court used e x p r e s s i o n s  i n d i c a t i n g  t h a t  
t h e y  p r e f e r r e d  t h e  P r o s e c u t i o n  c a s e ,  but  they  could  on ly  u p s e t  t h e  v e r d i c t .  
(on t h e  f a c t s )  i f  i t  was whol ly  p e r v e r s e ,  i .e.,  no r e a s o n a b l e  c o u r t  cou ld  
have reached it. This  i s ,  r i g h t l y ,  an e x c e p t i o n a l l y  r a r e  c o n c l u s i o n ,  s o  t h e  
P r o s e c u t i o n  l o s t .  It seems t o  be an o b j e c t i o n a b l e  submiss ion t h a t  i f  a  
w r i t t e n  s t a t e m e n t  under t h i s  s e c t i o n  is produced t h e n  t h e  o t h e r  s i d e  must be 
t a k e n  t o  a c c e p t  t h e  c o n t e n t s  when they  f a i l  t o  r e q u i r e  t h e  w i t n e s s e s  t o  
a t t e n d .  

[ 2 ]  [I9831 1 WLR 48. 
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There  a r e  some o t h e r  p o i n t s  t o  c o n s i d e r  w i t h  regard  t o  t h i s  s e c t i o n .  
S e c t i o n  1 ( 2 ) ( b )  p r o v i d e s  t h a t  t h e  s t a t e m e n t  must c o n t a i n  a  d e c l a r a t i o n  by 
t h e  maker t h a t  i t  i s  t r u e  and t h a t  he made i t  knowing he was l i a b l e  t o  
p r o s e c u t i o n  i f  he s t a t e d  a n y t h i n g  f a l s e l y .  I n  CHAPMAN v. INGLETON[3] i t  was 
h e l d  t h a t  t h i s  d e c l a r a t i o n ,  a s  opposed t o  t h e  s t a t e m e n t  i t s e l f ,  need not  be 
s i g n e d .  This  l e a d s  t o  a n o t h e r  a r e a  where e r r o r  o c c u r s .  It is  n o t  p o s s i b l e  
f o r  pe r sons  under t h e  age of c r i m i n a l  r e s p o n s i b i l i t y  (10  y e a r s  - s e c t i o n  15 
of t h e  C h i l d r e n  and Young Persons  (Guernsey)  Law, 1967) t o  make a  s t a t e m e n t  
under t h i s  s e c t i o n .  The r e a s o n  i s  t h a t  they  cannot be p r o s e c u t e d  f o r  l y i n g  
i n  t h e  s t a t e m e n t  s o  t h e  d e c l a r a t i o n  i s  meaningless .  Th i s  happens q u i t e  
f r e q u e n t l y  i n  England a s  policemen have a  tendency t o  wish t o  s p a r e  
w i t n e s s e s  of t e n d e r  y e a r s  t h e  need t o  go t o  c o u r t ,  e s p e c i a l l y  i n  r o u t i n e  
m a t t e r s ;  however i t  is no t  p o s s i b l e .  

S e c t i o n  2 i s  based upon s e c t i o n  10 of t h e  Cr imina l  J u s t i c e  Ac t ,  1967. 
It i s  used f a r  l e s s  f r e q u e n t l y  t h a n  s e c t i o n  9 ,  bu t  i t  i s  s t i l l  p r e t t y  
u s e f u l .  Judges t end  ' t o  encourage admiss ions  by bo th  s i d e s  a t  P r a c t i c e  
D i r e c t i o n s  a t  t h e  Old B a i l e y  and on c i r c u i t .  A t y p i c a l  example might be i n  
a n  a s s a u l t  c a s e  where t h e  i s s u e  i s  s e l f - d e f e n c e .  It s a v e s  e v e r y o n e ' s  t ime 
i f  i t  i s  a d m i t t e d  t h a t  t h e  a g g r i e v e d  d i d  s u f f e r  a  wound a t  t h e  venue on t h e  
d a t e  i n  q u e s t i o n ,  t h a t  i t  was t r e a t e d  by Doctor X who i n s e r t e d  10 s u t u r e s  
and t h a t  h e  s t a y e d  i n  h o s p i t a l  t h r e e  days .  The i s s u e  - s e l f - d e f e n c e  - can 
be addressed  by o r a l  ev idence  w i t h i n  a  s h o r t  compass. I have known s e v e r a l  
murder c a s e s  where t h e  Defence admit  most of t h e  Crown c a s e ,  j u s t  c a l l i n g  
medical  ev idence .  It shou ld  no t  be f o r g o t t e n  t h a t  t h i s  p rocedure  a p p l i e s  t o  
b o t h  s i d e s  and on one o c c a s i o n  a s  a  P r o s e c u t o r  I made a n  admiss ion  under  
t h e s e  p r o v i s i o n s  a t  a  t r i a l  which avoided t h e  de fence  h a v i n g . t o  c a l l  s e v e r a l  
o t h e r  w i t n e s s e s  t o  prove a  n e g a t i v e .  Th i s  saved a t  l e a s t  h a l f  a  day in 
c o u r t .  It shou ld  a l s o  be k e p t  i n  mind t h a t  you can on ly  admit  f a c t s  under 
t h i s  s e c t i o n  t h a t  would be a d m i s s i b l e  i n  e v i d e n c e .  The s e c t i o n  was used i n  
r a t h e r  t o o  o b l i g i n g  a  f a s h i o n  i n  R .  v .  LEWIS[4] where t h e  Defence k i n d l y  
made a  g e n e r a l  admiss ion  of a l l  t h e  f a c t s  i n  t h e  Crown's opening - t h e r e  
shou ld  be some d e g r e e  of s p e c i f i c i t y .  

It w i l l  be s e e n  t h a t  t h i s  s e c t i o n  i s  hedged w i t h  s a f e g u a r d s ,  e s p e c i a l l y  
s e c t i o n  2 (3 )  - power t o  p e r m i t  wi thdrawal  a t  t r i a l  of a n  admiss ion .  The 
E n g l i s h  requirement  t h a t  a n  i n d i v i d u a l ' s  admiss ion shou ld  be made on ly  by 
h i s  c o u n s e l  o r  s o l i c i t o r  was c o n s i d e r e d  unduly r e s t r i c t i v e  t o  u n r e p r e s e n t e d  
d e f e n d a n t s ,  s o  was no t  fo l lowed  i n  Guernsey; t h e  r e l e v a n t  p h r a s e  used i s  
"may be made by h i s  Advocate". 

S e c t i o n  3  r e - e n a c t s  s e c t i o n  101 of t h e  M a g i s t r a t e ' s  Cour t s  Ac t ,  1980 
and s imply i n  s t a t u t o r y  t e rms  t h e  common law r u l e  fo l lowed  i n  Guernsey. 
It is  n e c e s s a r y  t o  bea r  i n  mind b o t h  t h e  r e s t r i c t e d  n a t u r e  of t h e  p r o v i s i o n  
and i t s  b a s i s  a s  a  r a t i o n a l  r u l e  of ev idence .  Any e x c e p t i o n ,  exempt ion,  
p r o v i s o ,  excuse  o r  q u a l i f i c a t i o n  f o r  a  de fendan t  i s  p e c u l i a r l y  w i t h i n  h i s  
own knowledge, s o  t h e  burden of e s t a b l i s h i n g  i t  i s  on him. The s t a n d a r d  i s  
t h a t  of a  ba lance  of p r o b a b i l i t i e s  - ISLINGTON BOROUGH COUNCIL v .  
PANICO[5]. 

[ 3 ]  [I9731 '57 C r .  App. Rep.476. 
[ 4 ]  [I9711 55 C r .  App. Rep.356. 
[ S ]  [I9731 1  I&R 1166. 



For example, t h e  de fendan t  must show he h a s  a  d r i v i n g  l i c e n c e  o r  p o l i c y  
of i n s u r a n c e  - t h e  l a t t e r  c e r t a i n l y  being d i f f i c u l t  t o  d i s p r o v e  by t h e  
P r o s e c u t i o n  - how could it be done? On such charges  i t  s u f f i c e s  i n  England 
t o  prove t h a t  t h e  de fendan t  was d r i v i n g  a  motor v e h i c l e  on a  road on t h e  day 
i n  q u e s t i o n  and no f u r t h e r  ev idence  is  r e q u i r e d  - t h e  onus s h i f t s  t o  him t o  
show h e  had t h e  l i c e n c e  o r  i n s u r a n c e :  s e e  LEATHLEY v. DRUMMOND[6]. Other 
examples i n c l u d e  h o l d i n g  a  T.V. l i c e n c e  o r  being t h e  h o l d e r  of a  hawker 's  
l i c e n c e .  The r u l e  was reviewed by t h e  Court of Appeal i n  R .  V. EDWARDS[7] 
which showed i t  was l i m i t e d  t o  t h o s e  o f f e n c e s  " a r i s i n g  under enactments  
which p r o h i b i t  t h e  do ing  of an a c t  save  i n  s p e c i f i e d  c i rcumstances  o r  by 
persons  of s p e c i f i e d  c l a s s e s  o r  wi th  s p e c i f i e d  q u a l i f i c a t i o n s  o r  wi th  t h e  
l i c e n c e  of s p e c i f i e d  a u t h o r i t i e s " .  The c o u r t  must c o n s t r u e  t h e  enactment 
and i f  i t  p r o h i b i t s  t h e  doing of a c t s ,  s u b j e c t  t o  p r o v i s o s ,  exemptions and 
t h e  l i k e ,  then  t h e  P r o s e c u t i o n  can r e l y  upon t h e  e x c e p t i o n .  

S e c t i o n  4  f o l l o w s  s e c t i o n  72 of t h e  Cr imina l  J u s t i c e  Act ,  1982 i n  
a b o l i s h i n g  t h e  r i g h t  of t h e  accused t o  make an unsworn s t a t e m e n t .  He now 
h a s  t h e  cho ice  between going i n t o  t h e  box o r  s t a y i n g  s i l e n t .  It was always 
d i f f i c u l t  t o  e x p l a i n  t h i s  r i g h t  t o  unrepresen ted  d e f e n d a n t s ,  who o f t e n  chose  
t o  make a  s t a t e m e n t  unsworn which t h u s  d i d  no t  have t h e  e f f e c t  of sworn 
ev idence .  The c o u r t  a l s o  had t o  t a k e  c a r e  n o t ,  i n  i t s  a n x i e t y  t o  be f a i r  t o  
t h e  de fendan t ,  t o  o v e r p r e s s  him t o  g i v e  evidence.  

The unsworn s t a t e m e n t  was an  h i s t o r i c a l  anomaly d a t i n g  from t h e  days  
when defendan ts  were n o t  a b l e  t o  g i v e  ev idence .  When s e c t i o n  1  of t h e  
Cr imina l  Evidence A c t ,  1898 removed t h i s  d i s a b i l i t y  t h e r e  was no l o n g e r  any 
j u s t i f i c a t i o n  f o r  i t  - s o  t h e  1982 Act removed t h e  r i g h t .  I n  a d d i t i o n  t o  
t h e  anomaly t h e r e  was t h e  q u e s t i o n  of u n f a i r n e s s .  A de fendan t  could  throw 
mud a t  Crown w i t n e s s e s  wi thou t  runn ing  t h e  r i s k  of having h i s  c h a r a c t e r  
put  i n .  A p a r t i c u l a r l y  u n f a i r  s e t  of c i rcumstances  came o u t  i n  R. v. 
GEORGE[8]. G ' s  co-accused made a n  unsworn s t a t e m e n t  p u t t i n g  a l l  t h e  blame 
on G. G ' s  cou.nse1 was unab le  t o  q u e s t i o n  t h e  co-accused and was even 
p'revented from c a l l i n g  ev idence  t h a t  G had admi t t ed  t h a t  h i s  a l l e g a t i o n s  
were u n t r u e .  S e r i o u s  a l l e g a t i o n s  a g a i n s t  G were never  t e s t e d  i n  c r o s s -  
examinat ion o r  d i s c r e d i t e d  i n  r e b u t t a l .  I n  my e x p e r i e n c e  p r o f e s s i o n a l  
c r i m i n a l s ,  p r i n c i p a l l y  armed r o b b e r s ,  used t h e  unsworn s t a t e m e n t  t o  v i l i f y  
t h e  Crown's w i t n e s s e s  wi th  impuni ty  and j u r i e s  could  n o t  always d i s t i n g u i s h  
between what was ev idence  and what was n o t .  I n  England b o t h  t h e  Cr imina l  
Law Revis ion  Committee and t h e  Court  of Appeal (R. v.  EXTON[9]) c a l l e d  f o r  
i t s  a b o l i t i o n .  

The r i g h t s  of a  de fendan t  t o  a d d r e s s  t h e  c o u r t  a r e  e x p r e s s l y  p rese rved  
by t h e  new p r o v i s i o n  ( s e c t i o n  4 ( 2 ) ) .  

S e c t i o n  5  i s  based on two E n g l i s h  p r o v i s i o n s .  S u b s e c t i o n  ( 1 )  f o l l o w s  
s e c t i o n  38(1)  of t h e  C h i l d r e n  and Young Persons  Ac t ,  1933 and s u b s e c t i o n  ( 2 )  
i s  based on s e c t i o n  34 of t h e  Cr imina l  J u s t i c e  Act ,  1988. The i s s u e s  d e a l t  
wi th  s e c t i o n  5 ( 1 )  a r e  well-known i n  E n g l i s h  law. I n  Guernsey t h e  s i t u a t i o n  
was u n n e c e s s a r i l y  complicated a s  unsworn ev idence  was r e s t r i c t e d  t o  
indecency charges .  Both i n  England and Guernsey t h e r e  was a  requirement  . 
t h a t  unsworn ev idence  had t o  be c o r r o b o r a t e d  and s e c t i o n  5(2)  removes t h i s .  

[ 6 ]  [I9721 C r i m .  L.R. 227. 
[ 7 ]  [ I9751 Q.B. 27. 
[ 8 ]  [I9791 68 C r .  App. Rep. 210. 
[ 9 ]  Times 9.7.81. 



Q u i t e  e x t e n s i v e  guidance on t h e  g e n e r a l  q u e s t i o n  of r e c e i v i n g  unsworn 
ev idence  of c h i l d r e n  "of t e n d e r  years1 '  i s  found i n  E n g l i s h  c a s e s .  The 
f i r s t ,  and most i m p o r t a n t ,  p o i n t  i s  t h a t  t h e  judge himself  must make the  
e n q u i r i e s  r e q u i r e d ,  which must be r e c o r d e d ,  and he shou ld  be s a t i s f i e d  
beyond r e a s o n a b l e  doubt t h a t  t h e  requ i rements  of t h e  s e c t i o n  a r e  f u l f i l l e d  - 
R. v ,  YACOOB[LO]. 

The meaning of " t e n d e r  yea r s"  w i l l  va ry  w i t h  t h e  c h i l d .  A s  a  m a t t e r  of 
good s e n s e  I would not  recommend c a l l i n g  anyone under  8. The p r o c e s s  of 
making t h i s  s o r t  of e n q u i r y  was d e s c r i b e d  by t h e  Cr imina l  Law Rev is ion  
Committee a s  one t h a t  sometimes v e r g e s  on f a r c e ,  and i t  i s  f r e q u e n t l y  v e r y  
d i f f i c u l t  t o  q u i z  a  s m a l l  c h i l d  on m a t t e r s  b e s t  l e f t  t o  t h e o l o g i a n s .  I n  
p r a c t i c e  c o u r t s  s imply have t o  s a t i s f y  themselves  t h a t  t h e  c h i l d  a p p r e c i a t e s  
t h a t  t h e r e  is  a  solemn' d u t y  t o  t e l l  t h e  t r u t h  over  and above t h e  normal. r u l e  
of s o c i a l  c o n d u c t ( s e e  Phipson on Evidence,  13 th  e d i t i o n  page 697). 

S e c t i o n  5 ( 2 )  removes t h e  l o n g - e s t a b l i s h e d  r u l e  t h a t  t h e  uncor robora ted  
ev idence  of a  c h i l d  must be t h e  s u b j e c t  of a  s e v e r e  warning by t h e  judge t o  
t h e  e f f e c t  t h a t  i s  dangerous  t o  c o n v i c t  on i t .  Th i s  o n l y  a p p l i e s  t o  t h o s e  
c a s e s  where t h e  warning i s  g i v e n  because  of t h e  f a c t  t h a t  t h e  w i t n e s s  is  a 
c h i l d ,  no t  o t h e r  c a s e s  where, a s  a  m a t t e r  of law o r  p r a c t i c e ,  t h e  
c o r r o b o r a t i o n  warning i s  a l s o  r e q u i r e d .  The p r i n c i p a l  c a t e g o r i e s  of 
s i t u a t i o n s  where c o r r o b o r a t i o n  i s  r e q u i r e d  i n d e p e n d e n t l y  of t h e  age of t h e  
w i t n e s s  a r e  i n  s e x u a l  o f f e n c e s  and t h e  ev idence  of accompl ices ,  s o  i t  
f o l l o w s  t h a t  a s  c h i l d  w i t n e s s e s  f r e q u e n t l y  appear  a s  complainants  i n  s e x u a l  
c a s e s  t h e i r  ev idence  w i l l  s t i l l  have t o  be c o r r o b o r a t e d ,  a s  would t h a t  of an 
a d u l t  complainant .  (The concept  of c o r r o b o r a t i o n  i s  an impor tan t  one which 
shou ld  be k e p t  i n  mind, f o r  i n s t a n c e  " r e c e n t  complaint1 '  i n  s e x u a l  c a s e s  i s  
n o t  c o r r o b o r a t i o n  and t h e r e  a r e  limits on how f a r  t h e  a c c u s e d ' s  l i e s  can 
p r o v i d e  i t .  The 7 t h  e d i t i o n  of Cross on Evidence i s  p a r t i c u l a r l y  good on 
t h i s ) .  

S e c t i o n  5 ( 3 )  r a t i o n a l i z e s  a  p r e v i o u s l y  over-complex s i t u a t i o n ,  whereby 
t h e  unsworn ev idence  of a  c h i l d  could  no t  c o r r o b o r a t e  the  unsworn e v i d e n c e  
of a n o t h e r  c h i l d ,  bu t  t h a t  ev idence  could  be c o r r o b o r a t e d  by t h e  ev idence  of 
a  sworn c h i l d  (which cou ld  i t s e l f  be c o r r o b o r a t e d  by t h e  ev idence  of t h e  
unsworn c h i l d  which i t  has  i t s e l f  c o r r o b o r a t e d ) .  On t h i s  q u e s t i o n  of 
s o - c a l l e d  "mutual c o r r o b o r a t i o n "  t h e  c a s e  of D.P.P. v. HESTEK[ll] o f f e r e d  a 
complete  a n a l y s i s ,  now t h a n k f u l l y  rendered  academic. 

The p r o v i s i o n s  of s e c t i o n s  5 ( 2 )  and ( 3 )  g e n e r a t e d  a  l o t  of c o n t r o v e r s y  
i n  England based on t h e  s l o g a n  t h a t  a  c h i l d  has  a  " r i g h t  t o  be bel ievedP ' .  
I n  common w i t h  most s l o g a n s  i t s  mean ing lessness  c o n c e a l s  t h e  n a t u r e  of t h e  
problem. The q u e s t i o n  must s imply be one f o r  t h e  i n d i v i d u a l  c o u r t  t o  
d e c i d e ,  based on al .1 t h e  c i r c u m s t a n c e s ,  and i t  i s  a s  w e l l  t o  mention t h e  
i n c i d e n c e  of " p r o s e c u t o r L a l  d i s c r e t i o n " .  U n t i l  t h e  s e t t i n g  up of t h e  Crowq 
P r o s e c u t i o n  S e r v i c e  t h e  D.P.P, d e a l t  w i t h  a  v e r y  l a r g e  number of c h i l d  s e x  
t y p e  c a s e s .  A s  a  m a t t e r  of p r a c t i c e  one looked f o r  c o r r o b o r a t i o n  b e f o r e  
i n s t i t u t i n g  p roceed ings  and I cannot  s e e  t h i s  changing now. It is a  good 
r u l e  based 06 e x p e r i e n c e  and p r e v e n t s  weak o r  g r o u n d l e s s  a l l e g a t i o n s  going 
Lo c o u r t .  S t r i p p i n g  a s i d e  t h e  s l o g a n s  some c o n s i d e r  t h a t  g e n e r a l l y  on ly  a 
bo ld  o r  r a s h  P r o s e c u t o r  would commence a  s e r i o u s  c a s e ,  e s p e c i a l l y  i n v o l v i n g  

s e x u a l  a l l e g a t i o n s ,  wi thou t  some form of c o r r o b o r a t i o n ,  whether 
'YndependentVg ev idence  o r  from o t h e r  a l l e g e d  v i c t i m s ;  t h e r e  w i l l  be 
e x c e p t i o n s  t o  t h i s  r u l e  of p r a c t i c e  where e x c e p t i o n a l  c i r cumstances  and 
p u b l i c  i n t e r e s t  r e q u i r e  i t .  Other  peop le  may s e e  t h i n g s  d i f f e r e n t l y  and t h e  
u l t i m a t e  judgment i s  l e f t  t o  t h e  i n d i v i d u a l .  

[ l o ]  [I9811 7 2  C r .  App. Rep, 313. 
1111 [I9721 3  WLR 910. 



B. P a r t  I1 - A d d i t i o n a l  powers of t h e  M a g i s t r a t e ' s  Court  

S e c t i o n  6 reproduces  s e c t i o n  123 of t h e  M a g i s t r a t e s '  Court  A c t ,  1980 
and avo ids  t h e  d i s m i s s a l  of c h a r g e s  f o r  t r i f l i n g  e r r o r s .  I n  WRIGHT v.  
NICHOLSON[12] i t  was h e l d  t h a t  t h e s e  words shou ld  n o t  be read  l i t e r a l l y  a s  
meaning t h a t  t h e r e  can be no a t t a c k  on a  charge however fundamental  t h e  
d e f e c t .  Each c a s e  depends on i t s  own m e r i t s  and c i rcumstances  a r e  
i n f i n i t e l y  v a r i a b l e .  It depends i n  every c a s e  whether t h e  v a r i a n c e  i s  of 
such a  c h a r a c t e r  a s  t o  r e q u i r e  amendment. The broad p r i n c i p l e  is  t h a t  t h e  
wording of a  charge which was good enough t o  enab le  t h e  de fendan t  t o  
i d e n t i f y  t h e  misdoing a l l e g e d  a g a i n s t  him could  be amended s o  l o n g  a s  i t  
con t inued  t o  a l l e g e  t h e  same misdoing - SIMPSON v.  ROBERTS[^^]. I n  one c a s e  
a  summons was amended from " p e r m i t t i n g "  t o  "using" (which d i d  n o t  r e q u i r e  
mens r e a ) .  It was h e l d  t h a t  t h e  c o u r t  was e n t i t l e d  t o  a l l o w  t h e  amendment 
a s  t h e  p r o s e c u t i o n  was n o t  i n t r o d u c i n g  new f a c t s  - R.  v. NEWCASTLE JUSTICES 
e x  p a r t e  BRYCE[i4]. 

Some d e f e c t s  a r e  s o  t r i v i a l  t h a t  t h e y ' m i s l e a d  nobody and do no t  even 
r e q u i r e  amending e .g .  " P r i n c e s  S t r e e t "  i n s t e a d  of " P r i n c e s s  S t r e e t "  - TAYLOR 
v. GREY[15], o r  a  venue 13 m i l e s  away from t h a t  named i n  a  summons - CREEK 
v. PECK and JONES[16]. But where t h e  de fendan t  i s  a  wrong l i m i t e d  company 
t h e  summons cannot  be amended t o  show t h e  r i g h t  one - MARC0 (CROYDON) LTD. 
v. METROPOLITAN POLICE[17]. For f u l l e r  d i s c u s s i o n  I recommend t h e  
commentary on "Defects  i n  Process"  i n  volume 1 of S t o n e ' s  J u s t i c e s '  Manual. 

Th i s  new p r o v i s i o n  i s  s u r e l y  a  r a t i o n a l  one and s o  l o n g  a s  t h e  c o u r t s  
c o n f i n e  i t  w i t h i n  t h e  p roper  l i m i t s  w i l l  work no i n j u s t i c e .  

S e c t i o n  7  i s  a n  updated v e r s i o n  of s e c t i o n  12 of t h e  Contempt of Court  
Act ,  1981. I n  t h e  p a s t  contempts of t h e  M a g i s t r a t e ' s  Court  were n o t  
pun ishab le  summarily and had t o  be r e f e r r e d  t o  t h e  Royal Court .  Alrhough 
t h i s  power remains it i s  d e s i r a b l e  t o  have a  power e x e r c i s a b l e  on t h e  s p o t  
wi th  a  l i m i t e d  punishment. The words "or t h r e a t e n s "  have been added i n  
o r d e r  t o  escape  t h e  anomalous d e c i s i o n  i n  R.  v.  HAVANT JUSTICES e x  p a r t e  
PALMER[18] which found t h a t  i n  t h e  E n g l i s h  s e c t i o n ,  which was c o n f i n e d  t o  
" I n s u l t s "  t h e r e  was no power t o  pun ish  a  person who t h r e a t e n e d  a  wi tness . .  
Th i s  a c t i v i t y  would amount t o  p e r v e r t i n g  t h e  c o u r s e  of j u s t i c e ,  but  nemesis  
would t a k e  much l o n g e r  t o  descend upon t h e  head of t h e  o f f e n d e r  i n  such 
c i rcumstances .  

There i s  a  d e t a i l e d  a r t i c l e  on t h e  E n g l i s h  s e c t i o n  a t  147 J.P. J o u r n a l  
p.531. 

C. P a r t  I11 - Power of s e a r c h  

S e c t i o n  8  f i l l s  a gap i n  t h e  P r o t e c t i o n  of D e p o s i t o r s  Law of 1969. 
There was no power of s e a r c h  i n  t h a t  Law and t h i s  i s  now remedied by t h e  
i n t r o d u c t i o n  of a  B a i l i f f ' s  w a r r a n t  a f t e r  t h e  a p p l i c a n t  h a s  shown on o a t h  
" reasonab le  cause  t o  b e l i e v e "  t h a t  r e l e v a n t  i t ems  a r e  on t h e  premises .  , 

[12] [I9701 1  ALL E.R. 12. 
1131 Times 21.12.84. 
[14] [I9761 RTR 325. 
[15]  [I9731 RTR 281. 
1161 [I9831 147 J P  537. 
[17]  [I9841 RTR 24. 
[18]  [I9851 149 J P  609. 



S e c t i o n  9  amends t h e  s e a r c h  p r o v i s i o n s  of t h e  T h e f t  Law of 1983. 
These were based c l o s e l y  on t h o s e  i n  t h e  Thef t  A c t ,  1968 and,  w h i l s t  
a p p r o p r i a t e  t o  England,  were t o o  narrow f o r  t h e  B a i l i w i c k .  The main problem 
is  t h a t  they r e f e r r e d  merely t o  " s t o l e n  goods" whereas t h e  new s e c t i o n  
covers  "any p r o p e r t y  whatsoever  w i t h  r e s p e c t  t o  which any o f f e n c e  a g a i n s t  
t h i s  Law h a s  been committed". .  Th i s  i s  no t  e x a c t l y  a  s t a r t l i n g  and r a d i c a l  
i n n o v a t i o n  a s  i t  merely r e s t a t e s  t h e  p o s i t i o n  under t h e  Larceny (Guernsey) 
Law, 1958. Subsec t ion  ( 2 ) ,  which a l s o  i s  t o  be found i n  t h e  o l d  1958 Law, 
i s  a  h e l p f u l  power t o  l e t  t h e  c o u r t  d e c i d e  on t h e  d i s p o s a l  of p r o p e r t y  
s e i z e d  under a  Chief O f f i c e r ' s  war ran t  where t h e  occupant  of t h e  premises  i s  
n o t  charged.  Th is  a v o i d s  handing back p r o p e r t y  t o  t h e  occupant  where i t  is  
c l e a r  someone e l s e  h a s  a  b e t t e r  r i g h t  t o  it  and i s  a k i n  t o  t h e  E n g l i s h  
P o l i c e  ( P r o p e r t y )  Act ,  1897. The r e s u r r e c t i o n  of t h i s  s e c t i o n  i s  proof of 
t h e  dic tum known a s  H u ~ b e r  's  Law "Improvement means d e t e r i o r a t i o n " ,  a t  l e a s t .  
i n s o f a r  a s  t h e  1983 p r o v i s i o n s  a r e  concerned.  

D. P a r t  I V  - Misce l laneous  

It is r e g r e t t e d  t h a t  t h e  l e x i c o n  f a i l e d  t o  r e v e a l  any more e l e g a n t  
t i t l e  f o r  t h i s  P a r t  of t h e  Law, but i t  does a t  l e a s t  have t h e  m e r i t  of 
accuracy .  

S e c t i o n  10 i s  based on s e c t i o n  160 of t h e  Cr imina l  J u s t i c e  Ac t ,  1988 
and f i l l s  a  gap i n  t h e  e x i s t i n g  l e g i s l a t i o n .  Chi ld  abuse  i s  a  c o n t e n t i o u s  
problem, bu t  t h i s  i s  a  measure of p r a c t i c a l  importance.  One commentator 
p u t s  i t  t h a t  t h e  r e l a t i o n s h i p  between d i s t r i b u t o r  and c o l l e c t o r  of c h i l d  
pornography i s  l i k e  t h a t  of b u r g l a r  and r e c e i v e r ;  i f  t h e r e  were none of t h e  
l a t t e r  t h e r e  would be few of t h e  former .  The defences  a r e  s u f f i c i e n t l y  wide 
t o  avoid  p e r s e c u t i o n  of t h e  innocen t  p o s s e s s o r  of such i t ems  and t h e  
punishment i s  a  f i n e  ( l e v e l  5 )  wi thou t  imprisonment.  

S e c t i o n  11 d e a l s  w i t h  t h e  U.N.  Convention a g a i n s t  T o r t u r e  adopted i n  
1984. Pass ing  t h i s  domest ic  l e g i s l a t i o n  t h e r e f o r e  f u l f i l s  t h e  B a i l i w i c k ' s  
i n t e r n a t i o n a l  o b l i g a t i o n s .  It i s  i n t e r e s t i n g  t o  have it on t h e  S t a t u t e  
book, b u t  I doubt i f  i t  w i l l  be used f r e q u e n t l y  - o t h e r  l e g i s l a t i o n  of t h i s  
t y p e  d e a l t  wi th  genoc ide ,  which does no t  f i l l  t h e  Law Repor t s .  

S e c t i o n  12 d e a l s  wi th  y e t  a n o t h e r  anomaly. Under what was s e c t i o n  2 5  
of t h e  M a g i s t r a t e s '  Cour t s  Act,  1952 a person  could  e l e c t  t r i a l  i n  much t h e  
same way a s  i n  Guernsey. There was t h e r e f o r e  a  s i m i l a r  e x c l u s i o n  of t h e  
r i g h t  of e l e c t i o n  f o r  " a s s a u l t s " .  What about  a s s a u l t s  on p o l i c e  o f f i c e r s ?  
I n  R .  v.  WOOLWICH JUSTICES ex p a r t e  TOOHEY[19] t h e  House of Lords h e l d  t h a t  
a s s a u l t  on a  c o n s t a b l e  was an  " a s s a u l t "  w i t h i n  t h e  meaning of t h e  E n g l i s h  
l e g i s l a t i o n  and an  accused cou ld  n o t  e l e c t  t r i a l  by j u r y  d e s p i t e  t h e  f a c t  
t h a t  i t  c a r r i e d  imprisonment f o r  a  term exceeding 3  months. Th i s  d e c i s i o n  
i s ,  of c o u r s e ,  h i g h l y  p e r s u a s i v e  i n  Guernsey and h a s  been c i t e d  w i t h  
approva l .  However, i f  fo l lowed  t o  i t s  l o g i c a l  c o n c l u s i o n  i t  would l e a d  t o '  
t h e  l e s s e r  o f f e n c e s  i n  t h e  s e c t i o n  - r e s i s t i n g  and o b s t r u c t i n g ,  being 
e l e c t a b l e .  I n  view of t h i s  t h e  p e n a l t y  f o r  a s s a u l t i n g  and r e s i s t i n g ,  i n  t h e  
M a g i s t r a t e ' s  Cour t ,  i s  reduced t o  3  months, and t h a t  f o r  o b s t r u c t i n g  i s  
reduced t o  one month t o  f o l l o w  t h e  p r o v i s i o n s  of t h e  E n g l i s h  P o l i c e  Act,  
1964 - a f t e r  a l l  i t  i s  a  m a n i f e s t l y  l e s s  s e r i o u s  o f f e n c e .  

[19]  [I9671 2  A . C .  I.. 



S e c t i o n  13 was i n t r o d u c e d  t o  meet a  s i t u a t i o n  which has  occur red  i n  t h e  
p a s t  and was l i k e l y  t o  r e c u r .  I f  t h e  p o l i c e  r e c e i v e  i n f o r m a t i o n  t h a t  a  
pe rson  wanted by a  U.K. P o l i c e  Force  i s  a t  l a r g e  i n  t h e  B a i l i w i c k  n o t h i n g  
could  be done t o  apprehend him i n  t h e  absence of t h e  w a r r a n t ,  p r o p e r l y  
s i g n e d  and backed f o r  e x e c u t i o n  h e r e .  Hence t h e r e  was n o t h i n g  t o  p reven t  
t h e  f u g i t i v e  from h i r i n g  a  p l a n e  t o  B o l i v i a  i n  advance of t h e  w a r r a n t  - 
which could e a s i l y  be de layed  by weather .  Th i s  new p r o v i s i o n  e n a b l e s  
d e t e n t i o n  f o r  up t o  72 h o u r s  on a  copy o r  f a c s i m i l e  of t h e  w a r r a n t .  There  
i s  a  r i g h t  of a p p e a l  from t h e  M a g i s t r a t e ' s  o r d e r  t o  t h e  B a i l i f f ,  b u t  i t  
shou ld  he no ted  t h a t  t h e  powers of t h e  c o u r t  a r e  l i m i t e d  t o  m a t t e r s  of 
i d e n t i t y  and a u t h e n t i c i t y .  

S e c t i o n  14  b r i n g s  Guernsey law i n  t o  l i n e  w i t h  t h e  Road T r a f f i c  Acts i n  
England. The c i rcumstances  under  which an  o f f i c e r  of p o l i c e  could  r e q u i r e  
t h e  p roduc t ion  of d r i v i n g  l i c e n c e s  and c e r t i f i c a t e s  of i n s u r a n c e  were da ted  
arid r e s t r i c t i v e .  The c a t e g o r i e s  a r e  now f u l l e r  and more r e a l i s t i c ,  
i n c l u d i n g  not  on ly  d r i v e r s  bu t  any person  reasonab ly  b e l i e v e d  t o  have been 
d r i v i n g  a  motor v e h i c l e  when any a c c i d e n t  occur red  owing t o  i t s  p resence  on 
a  road o r  reasonab ly  b e l i e v e d  t o  have committed a n  o f f e n c e  i n  r e l a t i o n  t o  
t h e  use  of a  motor v e h i c l e .  There  i s  a l s o  p r o v i s i o n  f o r  s u p e r v i s o r s  of "L" 
d r i v e r s .  A d r i v e r  i s  s u b j e c t  t o  t h e s e  o b l i g a t i o n s  even though he i s  
invo lved  i n  an  a c c i d e n t  e n t i r e l y  t h e  f a u l t  of someone e l s e  ( i n s o f a r  a s  t h e  
requirement  is  made under t h e  "acc iden t"  p a r a g r a p h ) ,  b u t  t h e r e  must be a  
d i r e c t  connec t ion  between che motor v e h i c l e  and t h e  occur rence  of t h e  
a c c i d e n t .  

S e c t i o n  15 u p d a t e s  t h e  Road T r a f f i c  (Compulsory Third-Par ty  I n s u r a n c e )  
(Guernsey) Law, 1936. S u b s e c t i o n  (1) e l e g a n t l y  f i l l s  a  modest l acuna  i n  a n  
amended s e c t i o n  and h a s  r e t r o s p e c t i v e  e f f e c t  from 2nd October  1989. 
Subsec t ion  ( 2 )  i s  l a r g e l y  s e l f - e x p l a n a t o r y  and b r i n g s  Guernsey law i n t o  l i n e  
wi th  t h e  Uni ted  Kingdom: t h e  p r i n c i p a l  p o i n t  t o  n o t e  is t h e  new s e c t i o n  
6A(2)(b)  on t h e  f a r e  n o t  exceed ing  t h e  runn ing  c o s t s  of t h e  v e h i c l e .  

S e c t i o n  16 makes t h e  recovery  of p e n a l t i e s  f o r  Les T e r r e s  mises 2 
llAmende s i m p l e r ,  by p u t t i n g  t h i s  i n  t h e  P e t t y  Debts Court .  Th i s  h a s  t h e  
e f f e c t  of making t h e  enforcement of p e n a l t i e s  more of a n  economic concern 
and removes r e l a t i v e l y  t r i v i a l  work from t h e  Royal Court .  

P a r t  V of t h e  ~ a w  d e a l s  w i t h  " a d m i n i s t r a t i v e "  m a t t e r s  - i n t e r p r e t a t i o n ,  
c i t a t i o n  and commencement. Note t h e  d i f f e r e n t  p e r i o d s  p r e s c r i b e d  i n  
s e c t i o n  19.  
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D. El. Ogier  
U n i v e r s i t y  of Warwick 

There e x i s t s  q u i t e  some c o n f u s i o n  about  t h e  h i s t o r y  of t h e  S t a t e s  i n  t h e  
f i f t e e n  hundreds.  There  i s  l i t t l e  r eason  why t h i s  shou ld  be t h e  c a s e ,  s i n c e  
i l l u m i n a t i n g  Royal Court  r e c o r d s  s u r v i v e  which have been a c c e s s i b l e  t o  
h i s t o r i a n s  and a n t i q u a r i a n s  f o r  many y e a r s .  Th i s  a r t i c l e  uses  t h o s e  records  
i n  an a t t empt  t o  answer some of t h e  ques t ions .  which have been r a i s e d [  11. 

I n  1914 T. W. M. d e  Gu&rin p r i n t e d  t h e  t e x t s  of two documents d a t e d  1434 and 
1481 r e s p e c t i v e l y [ 2 ] . '  The former  of t h e s e  r e f e r r e d  t o  a  meet ing h e l d  some 
f i v e  y e a r s  e a r l i e r  when t h e  Royal Court  made an  o r d e r  l i m i t i n g  t h e  j u r i s -  
d i c t i o n  of t h e  Dean's c o u r t  

dun mesme a s s e n t  e t  mesmement oveques l e  c o n s e i l  s u r  ceu e t  bonne 
d e l i b e r a c i o n  des  genti lshommes e t  bonne communautey de  l a  d i c t e  i s l e  
[de  Guerneseyl .  

(of one accord  and l i k e w i s e  w i t h  t h e  counse l  thereupon and good 
d e l i b e r a t i o n  of t h e  gentlemen and good community of t h e  s a i d  i s l a n d  [of 
Guernsey 1 ) 

The document of 1481 a p p o i n t e d  a t t o r n e y s  t o  r e p r e s e n t  t h e  l o c a l  community i n  
engagements w i t h  t h e  Admiral of France.  The deed i s  i n  t h e  form of a n  
A Tous Ceux document p u b l i s h e d  by t h e  b a i l i f f  Edmond Cheyne ( b a i l i f f  
1480-1481)[3].  It d e c l a r e s  t h a t  t h e  appointment was made 

par  l e  c o n s e i l  e t  bon a d v i s  t a n t  des  j u r e y s  de l a  Court  Roya l le  ... que 
a u s s i  des  g e n t s  d e s g l i s e  p a r e i l l e m e n t  des  c o n n e s t a b l e s  des  p a r r o e s s e s  
e t  de l a  p l u s  s a i n e  p a r t  des  manants e t  h a b i - t a n t s  en l a  d i t e  y s l e  [ d e  
Guernes ey 1 

(by t h e  counse l  and good a d v i c e  a s  much a s  of t h e  j u r a t s  of t h e  Royal 
Court  . . . a s  a l s o  of t h e  c l e r g y ,  l i k e w i s e  of t h e  p a r i s h  c o n s t a b l e s ,  and 
of t h e  most sound p a r t  of t h e  f o l k  (manants)  -- and i n h a b i t a n t s  of t h e  
s a i d  i s l a n d ) .  

I n  i t s  composi t ion t h i s  1481 assembly c l o s e l y  resembled t h e  t r a d i t i o n a l  
membership of t h e  body c a l l e d  u n t i l  r e c e n t  t imes  l e s  & t a t s .  

[ l ]  I have a d j u s t e d  d a t e s  t o  a  y e a r  commencing 1  January.  A b b r e v i a t i o n s  
a r e  expanded. T r a n s l a t i o n s  of passages  quoted a r e  p rov ided ,  bu t  t h e  
l a t e  m e d i e v a l / e a r l y  modern French l e g a l  idiom cannot  always be rendered 
i n t o  f a m i l i a r  modern E n g l i s h .  

[ 2 ]  T. W. M. d e  Gukr in ,  "Notes on Some Old Documents" T r a n s a c t i o n s  of t h e  
Guernsey S o c i e t y  f o r  N a t u r a l  Sc ience  ( a f t e r w a r d s  La S o c i & t 6  
G u e r n e s i a i s e )  ( h e r e a f t e r  "TSG") - v i i  (1914) pp.158-164. 

[ 3 ]  J.  H. L e n f e s t e y  ( e d . )  L i s t  of Records i n  t h e  G r e f f e ,  Guernsey,  Volume 
2: Documents under  B a i l i w i c k  S e a l )  ( L i s t  and 1ndex S o c i e t y  S p e c i a l  
S e r i e s  v o l .  11) (London, 1978) ( h e r e a f t e r  L i s t  i i )  p.151. -- -- 



J?ii (.;u&~:ir; rcco~;r~.iser! t h i . ~ ;  f a ~ t : ~  hl.thoug11 11e concluded thai: t!le c:.l4%? 
cnceting c:;inrloi: have been an assembly of che S t a t e n ,  since. t h e  .- A.pproba.tiori . - 

dt!s . -. -. Loin .. . .. -. - - (1.53'3) s t a t e t l  t h a t  "Nous n ' avons  accour;tum6 en c e t t e  Is Le d 'avoy r 
gcns d e s  troy:; e s t a t z " ,  he  somewhat: c o n t r a r i l y  asked of t h e  1481 meeting 
"'cen we co~ls i .der  t h i s  assemb'ly corresponded t:o our  modern S t a t e s ?  One i r ,  

!:e!ilpLed t o  thi.nk s o  . . . I f .  

I prcpose  t h a t  one may y i e l d  t o  s~ lc l l  a  t e m p t a t i o n ,  and t h a t  we s e e  i n  both  
017 t h e s e  ~ s s e i n b l i e s  e a r l y  correc,pondence wi th  t h e  6 t a t s  a s  we r e c o g n i s e  them -- 
i n  l a t e r  c e n t u r i e s .  The body which met i n  c .  1429 ( i f  i t  was an e s t a b l i s h e d  
i n s t i  iu i - ion at  a l l )  may even have been one wl~ ich  i n c l u d e d  t h e  c l e r g y  i n  i t s  
t1sua7. membersllip. Lf t h i s  was s o ,  i t  would not  be remarkable  i f  t h e i r  
consen t  t o  t h i s  p a r t i c u l a r  a c t  - which l i m i t e d  e c c l e s i a s t i c a l  j u r i s d i c t i o n  - 
was not  g iven  o r  r ecorded  i n  t h i s  i n s t a n c e .  With regard  t o  t h e  r e c o r d  of 
1 4 8 1 ,  t h i s  c e r t a i n l y  p r e s e r v e s  e v i d e n c e  of a n  assembly which was v e r y  
s i ~ l l j l a r  t o  ( i f  riot i d e n t i c a l  w i t h )  t h e  body which was known a s  t h e  6 t a t s  -- 
( ~ . . - ~ a l l y  s p e l l e d  " e s t a t z " )  i n  t h e  s i x t e e n t h  c e n t u r y .  

I t  i s  necessRry L O  t u r n  t o  t h e  r e g i s t e r s  of t h e  Royal Cour t  t o  conf i rm t h i s  
J-act. Zhe e a r l i e s t  r e f e r e n c e  t o  e s t a t z ,  by name, which I have come a c r o s s  
i s  d a t e d  24 February  1538[4] .  The r e g i s t e r  n o t e s  t h a t  an o r d e r  concern ing  
p r i c e s  and we igh t s  o r i g i n a t e d  

de  pa r  monzieur Le L i e u t e n a n t  du Roy e t  l e s  j u r e s  avecques Ides c s t a t z  
du pays  

(from --- monsieur - t h e  K i n g ' s  l i e u t e n a n t  [governor ]  and t h e  j u r a t s  wi th  t h e  
e s t a t z  of t h e  c o u n t r y )  

Here we s e e  t h e  e s t a t z  p a r t i c i p a t i n g  i n  t h e  c r e a t i o n  of l e g i s l a t i o n .  T h e i r  
involvement i s  pe rhaps  no ted  i n  unusua l  c i r cumstances  when t h e  i s l a n d  was 
hetween b a i l i f f s  a f t e r  t h e  d e a t h  of James G u i l l e l 5 1 .  However, t h e r e  i s  
n o t h i n g  i.n the r e c o r d  t o  s u g g e s t  t h a t  t h e  e s t a t z  was a  new body, o r  t h a t  
t h e r e  was any n o v e l t y  i n  i t s  p a r t i c i p a t i o n  i n  such  a f f a i r s .  

We a l s o  f i n d  a n  o r d e r  concern ing  t h e  management of l i v e s t o c k  made by t h e  
Court  and -- l a  commune -- d e  l i s l e  i n  October  1540[6] .  That  l a  commune 
(sometimes c a l l e d  Zes communs and ,  most o f t e n ,  l e s  communitez) may be 
i d e n t i f i e d  w i t h  t h e  e s t a t z  i s  shown i n  r e c o r d s  of t h e  e l e c t i o n s  of j u r a t s  
and -- p r 6 v S t s .  I n  October  1550 a  j u r a t  was recorded  a s  be ing  a p p o i n t e d  "apres  
l e l e c t i o n  de t o u s  l e s  communs de l i s l e  e t  p a r  l a s s e n t  de  J u s t i c e "  and two 
months l a t e r  3 s i m i l a r  appointment  was made a f t e r  " l e  l e c t i o n  de  t o u s  l e s  
communitez e t  e s t a t z  de  l i s l e  e t  p a r  l a s s e n t  de J u s t i c e " [ 7 1 .  T h e r e a f t e r  t h e  
formula  r e c o r d i n g  t h e  appointment  of j u r a t s  and p r 6 v 6 t s  became something 

[ 4 ]  G r e f f e ,  Guernsey,  Jugements v o l .  1  ( h e r e a f t e r  Jugements i )  p.328. 
[ 5 ]  L i s t  ii p.151.. 
[ 6 ]  Jugements - -. -, - i p.37. 
[ 7 ]  .- J u ~ e m e n t s  -. -- -- - i p.62 ( b i s ) .  .- Les communitez perhaps  s t r i c t l y  r e f e r r e d  t o  

t h e  p a r i s h i o n e r s  whom t h e  -- e s t a t z  r e p r e s e n t e d ,  bu t  t h e  d i s t i n c t i o n  
between r e p r e s e n t e d  and r e p r e s e n t a t i v e s  seems t o  have been b l u r r e d ,  a s  
i n  t h e  r e c o r d s  quoted h e r e .  Of c o u r s e  t h e  word e s t a t z  i t s e l f  r e f e r r e d ,  
i.n i t s  b r o a d e s t  s e n s e ,  t o  t h e  wider  community a s  w e l l .  



l i k e  " i ~ y  i - l ie  e l . e c t j~o ! i  of t h e  ......... es i . a t z  - ..- and v~ii:h trlie c o n s e n t  of t i le  C o i ~ r ~  ". 
i 3, . 11i:l.o wai; t h e  c a s e  i 11 t h e  mi d. -decades  o! t-he s i x t e ~ l l : ? t  ccllt:~lry. O T t c l )  i ri 

!ai:ei t l e cadcs ,  t h e  (loinsent. o f  ::lie Governor  t o  t i le  appo!°.~\t:n~eni. also i ! r s  
n o t e d - .  T h i s  was ,  o f  c o u r s e ,  t i le  p e r i o d  l se forc  i:he c ~ e a c i o i l  oE a scpr,r:-iti, 
Si:ates of E l e c t i o n ,  tzllat b e i n g  a c:i:eatnic? o f  t h e  i iojral  Commission o i  
16137[8:1. 

l'hc -- P r c c e p t e  - d ' A s s  -. i z c  ( 1 4 4 1 ) ,  :;i:ates [:hat t h e  ........... pr6irGt a r ~ d  irhe j u ra i : e  ':~c> I - c l  ..-..... ...... ......-.... 

e l ec t r ed  by " l e z  l i a h i i - . a n ~  el: demoi1ra.n~ ei-i 1-a iiic;:e y';l.e", a phrase  i./iii(:il ! ~ a s  
some s i n 1 i . l a r i t i . e ~  t o  i..i~e r e c o r d  of t h e  " p l u s  s a j  nc? p a r t  ~ l e s  m;rnant:c; ei: 
habi- tal- i ts"  who comprised, wi-tli o t . h e r s ,  chc asqembly of 1481 19'1, :;oiLie ! ;orL 
of asse~: lb l i . es  inust h a v e  Lecn n e c e s s a r y  f o r  t.he appo.intmenL :jf jur;ri:s rrrld 
p r 6 v 6 t s  -- --. - b e f o r e  t h e  si.xtceilt11 ce l i tu  cy arlci i 1: -is li.k(-?Ly t h a t  a body wii  i c;ll cr:ir; 

a p r e c u r s o r  of t i le  - es ta i" .z  - - - -. .- i~: its e l e c t o r a l .  g i i i s e  wa:; r:al.-l.et1 t o  do ti-1;:; 

On 29  . J u i y  1555 F'c.t-~~!cis Cl~ambecla i.11 t ook  t l le  ~ a ! - h  a s  j o i . ! ~ t  i:apl..airr ( o r  
Gove rno r )  b e f o r e  11i.s f ' a t l i e r  ( a s  j o i n t  Capt_ziin),  t t ie  R c y a l  Courl., arlil '!:i~i I n  

p r e s e n c e  dez  e s t a t z  cle l i ~ l e [ l O ] ~  On t:llls c>c:c-.risi.ori i.ii? rciple:;c>nt.::r:l".vo:; o f  
t h e  c o m ~ l i l ~ r ~ i t y  as:;cmbled t o  r e c o g i ~ i u . ?  one of r l ~ c  (:~.owri 's  i;enJor 
r e j ) r c e e n t a t i v e s .  A d e c a d e  l . a t c r  we f i i l d  t.hc c?sta.i:z . -. - -- .- deep1.y i r iv i~ lve i l  i : ~  Li!si-, 

Loyal  c4c.t i v i f i e s ,  ~IEIUICI y i11 res i:.; L ing  t i le  changes  a t  t:entiani:. upon f:lle 
Cal .v ia iwt  .- coup -- of  15G5!11]. Ti le  c s i l a t z  had  cl.ei*.ted .;.!I(. oacl:..ed Cntlioi i c  

. - - .- . . - . - - -- 
h a i  l i f  f I - ie l ier  G o s s e l l r i  a s  :+ j u raL  i.n !"ehut.l;i;y 1565 anti thei.7: sympot'iiji L o : -  
t h e  t r a d i t j o n a l  f a i t h  !;ee:ns e: ; r~ai . r l ished.  'The r e c o r d  o f  tilt e l - e c t i o n  oi t h e  
P r o t e s r a n t  j u r a t s  who ~ : ep l ac . ed  t h e  C a i ' i ~ o l i c s  i:~l~o Irad been d i s m i s s e i l  '!:y !he: 
Crown not:es t h a t  t h e y  were el-cct- ed on1.y by "la p l u s  sa? 'nne  j m r t  de:; e:ii-at:z", 
a  fact: which f u r t h e c  suggesi:s t h a t  t h e  assemhly  'i: sy:npol:!iic~ l a y  C ~ . : ~ C V ~ I ~ ? T C ;  

t h a n  w i t h  the new Ca1v-irri.s t r6gime. Tilj s t . r . ; l~l~i~ntic  si. Lust  icon Led t o  a 
mee t ing  of t h e  a s sembly  i n  December 1 5 6 5  wkti.ch resignt?c? i.t.;elf ( n o t  withocit. 
come .murrnurings a f t e r  t h e  e v e n t )  t o  pet. it-i..ol.ling t h e  Crown t c )  be exc:ur;c?(l 
a r r e a r s  wl~i.ch were due  t h e  Qaec?n i n  r e s p e c t  o f  C a t h 0 l i . c  I-evcrlues. 'T'rc. 
r e c o r d  of t h i s  meet:irig r e v e a l s  t h e  cornposit  i o n  of t h e  body at. t:?-ii s d a t t  [ !- 2 1 .  
I t  s t a t e s  t h a t  b e f o r e  tllze Coi~rt .  and F r a n c i s  Chamber l a in  

comparu ren t  personr ie l le rnent  Les c u r e s  vicarr.:; e t  cones t ; - i b1 . e~  d e  chi:unc? 
p a r o e s s e  d e  l i . s l _e /  Lesql tclz  ens semble  e s  tant :z  les  (2s t -a tz  cle Lady I:.? i.:;li: 

( a p p e a r e d  i n  per-sorl t.hc c u r e s  - . . -. . v i c a r s  and conr; ; t .ables  of i:ac.h pari!;tl of 
t h e  i - s l a n d ,  who to~;ei : i~er  a r e  t h e  e s t a t z  of t h e  s;!id i . . s l n n d ) .  

[8] K .  I Iocar t  A n  I s l a n d  ......... Assembly:  ..... t h e  - ........ Dc-lvel.oprnent . o f  t:he ............. Si-.ai:t~s of ........... Gul:rr.;scv . -2 

1700--1949 -- ( G u e r n s e y ,  1938)  p. x i .  

[ 9 ]  t h e  P r 6 c e p t e  :is p r i n t e d  i~-I H. d e  Sau;rnart?r, (ed.) l 'he .. Rxirentes  of  -~ .... 

Guernsey  1248 and 6331 and  o t h e r  .- documents  .. - .... - r e l a t i n g  ... t o  a n c i e n t  usage:; .... 

and cus toms . i n  t h a t  -. i s l a n d  (Guerrlsey , 1934)  p p .  130--1-42. Quotat.i.ijrls 
h e r e  h a v e  been  c c ~ r r e c t . e d  by r e f e r e n c e  t o  tile o r i  g in31  which pres t ' ;n l j  y 
hangs i n  t h e  Gref fe s t r o i i g r o o ~ n .  

[1.0] Juge rnen t .~  i p o 7 i ,  
j J. J. 1 t h i s  a f f a i r  i s  dc:a1 t w? t.h marc Eul.ly and wi !:I\ r:~i;c?re!?ces i n  m y  

for thcomi.ng t h e s i s  (p,-.obal)ly t i i  be  c a i  1-etl "'S!I(. Ri.i-oir;l:it:i.~ii i n  
G I I C ? ~ ~ ~ S  eyi '  ) s 

[I:!] Jugements  ..... i p.':),44- 



It w i l l  be noted t h a t  t h i s  body - which as  I have shown had e l e c t o r a l  and 
a d v i s o r y  c a p a c i t i e s ,  and probably  t h e  power t o  i n i t i a t e  p e t i t i o n s  t o  t h e  
Crown - was markedly s i m i l a r  i n  composi t ion t o  t h e  f i f t e e n t h  c e n t u r y  
assembl ies .  

So t h e r e  is  c e r t a i n  ev idence  t h a t  a  body c a l l e d  e s t a t z  e x i s t e d  by 1538, and 
t h a t  it had some a d v i s o r y  f u n c t i o n  ( a t  l e a s t )  when t h e  Royal Court  made 
o rd inances  i n  c e r t a i n  m a t t e r s .  It had a  s a y ,  pe rhaps ,  i n  e x t e r n a l  r e l a t i o n s  
a s  w e l l .  I t s  e l e c t o r a l  r61e i n  a p p o i n t i n g  j u r a t s  and t h e  p r6v6 t  i n  t h e  
£ i f  t e e n  hundreds i s  a l s o  beyond doubt ,  and it i s  l i k e l y  t h a t  a  s i m i l a r  
mechanism f o r  s e l e c t i o n  e x i s t e d  i n  t h e  f i f t e e n t h  c e n t u r y .  The membership of 
t h e  e s t a t z  inc luded  t h e  p a r i s h  c o n s t a b l e s  and t h e  c l e r g y  ( n o t  j u s t  t h e  
r e c t o r s ) .  E l e c t i o n s  took p l a c e  ve ry  l i k e l y  a f t e r  t h e  c o n s t a b l e s  had t a k e n  
t h e  op in ion  of t h e  p a r i s h  communities,  a s  was r e c a l l e d  i n  t h e  s e v e n t e e n t h  
c e n t u r y [ l 3 ] .  The body may have changed i n  i t s  membership and i t s  f u n c t i o n s  
over  t ime,  b u t  i t  is r e a s o n a b l e  t o  acknowledge t h e  e x i s t e n c e  i n  t h e  
s i x t e e n t h  c e n t u r y  of a  r e p r e s e n t a t i v e  assembly which changed (evolved e v e n ) ,  
bu t  a l l  of t h e  t ime  was i d e n t i f i a b l e  - even by name - a s  a  form of t h e  6 t a t s  
of l a t e r  t imes .  

But a  s e r i o u s  o b j e c t i o n  remains.  I n  t h e  Approbation des  L o i s ,  which was 
r a t i f i e d  by t h e  P r i v y  Counci l  i n  1583, t h e  Court  and t h e  Governor d e c l a r e d  
t o  t h e  Engl i sh  a u t h o r i t i e s  t h a t  

Nous n 'avons  accoustum6 en  c e t t e  I s l e  d 'avoyr  gens des  t r o y s  e s t a t z  
mais t o u t e s  l e s  a f f a i r e s  p o l i t i q u e s  s e  f o n t  p a r  l a d v i s  du Gouverneur 
b a i l l i f  e t  J u r e z  de l a  c o u r t  Roya l le  a p r e s  a v o i r  pa r  l e s  Cones tab les  
cogneu l e  v o u l l o y r  de  l a  g e n e r a l l i t 6  du peup le  [ l 4 ] .  

(We have n o t  been accustomed i n  t h i s  i s l a n d  t o  have men of t h e  t h r e e  
e s t a t e s ,  r a t h e r  a l l  p o l i t i c a l  b u s i n e s s  is  done a c c o r d i n g  t o  t h e  opinon 
of t h e  Governor,  [and t h e ]  B a i l i f f  and j u r a t s  of t h e  Royal Cour t ,  a f t e r  
hav ing  been a c q u a i n t e d  w i t h  t h e  w i l l  of t h e  g e n e r a l i t y  of t h e  people  by 
t h e  c o n s t a b l e s  ) 

This  was t h e  s t a t e m e n t  which t r o u b l e d  de Gugrin ,  a s  was mentioned above. 
The s e v e n t e e n t h  c e n t u r y  j u r i s t ,  t h e  C a l v i n i s t  m i n i s t e r  Thomas l e  Marchant,  
s i m i l a r l y  found d i f f i c u l t y  i n  r e c o n c i l i n g  t h i s  passage w i t h  a c t u a l  
t r a d i t i o n [ l 5 ] .  He c o n s i d e r e d  t h a t  t h e  compi le r s  of t h e  Approbat ion must 

[13]  "Mr. Warburton" A T r e a t i s e  on t h e  H i s t o r y ,  Laws and Customs of t h e  
I s l a n d  of Guernsey (Guernsey,  1822) pp.52-53. 

[14]  Approbation p.3. An o r i g i n a l  of t h e  document commonly c a l l e d  t h e  
Approbat ion d e s  L o i s  which is  i n  t h e  G r e f f e  i s  a c t u a l l y  e n t i t l e d  L i v r e  
des  coutumes e t  usages  de  L ' I s l e  de  Guernezey. It i s  s i g n e d  by t h e  
Governor ( L e i g h t o n ) ,  t h e  B a i l i f f  (Thomas Wygmore), and e i g h t  j u r a t s . .  
It is  t h i s  o r i g i n a l  which I have c o n s u l t e d .  For i t s  l o c a t i o n  s e e  
J. H. Lenfes tey  (ed . )  L i s t  of Records i n  t h e  G r e f f e ,  Guernsey. 
Volume 3  (Guernsey,  1983) p.133. I have t o  thank M r .  L e n f e s t e y  f o r  
t h i s  r e f e r e n c e .  

[15]  T. l e  Marchant Remarques e t  Animadversions,  s u r  l l A p p r o b a t i o n  d e s  L o i s  
e t  Coustumier d e  Normandie u s i t g e s  e s  j u r i s d i c t i o n s  de Guernez6 e t  
p a r t i c u l i e r e m e n t  e n  l a  Cour Royale de  l a  d i t t e  i s l e  ( J .  G u i l l e  and 
P.  l e  Cocq ( e d s . ) ,  2 v o l s . ,  Guernsey 1826)  v o l .  i , pp.54-58. 



have sought  t o  c o n c e n t r a t e  power i n  t h e i r  own hands a t  some c o s t  t o  t h e i r  
hones ty .  This  i s  a  c o n c l u s i o n  which probably  had some a p p e a l  t o  i t s  a u t h o r  
a f t e r  t h e  l o c a l  e s t a b l i s h m e n t  had submi t t ed  t o  Anglicanism a f t e r  t h e  
R e s t o r a t i o n  i n  1660[16] .  

I n  c o n t r a s t  t h e  h i s t o r i a n  A. J .  E a g l e s t o n  a c t e d  a s  an a p o l o g i s t  f o r  t h e  
compi le r s .  He argued t h a t  t h e y  were c o r r e c t  t o  deny t h e  e x i s t e n c e  of "gens 
des  t r o y s  e s t a t z " .  Th i s  was s o ,  he main ta ined ,  because  s o c i a l  d i v i s i o n s  
comparable t o  t h e  French 6 t a t s  (which t h e  compi le r s  had i n  mind) d i d  n o t  
e x i s t  i n  t h e  i s l a n d [ l 7 ] .  

Th i s  e x p l a n a t i o n  is  inadequa te .  There c e r t a i n l y  was a  t h i r d  e s t a t e ,  which 
t h e  p a r i s h  c o n s t a b l e s  r e p r e s e n t e d .  A s  f o r  an  e s t a t e  of c l e r g y ,  t h i s  was 
r e p r e s e n t e d  by t h e  p r i e s t h o o d .  E a g l e s t o n ' s  s u g g e s t i o n  t h a t  " t h e  r e c t o r s  ... 
a r e  t o  be regarded  a s  t h e  Ring ' s  e c c l e s i a s t i c a l  o f f i c i a l s  r a t h e r  t h a n  t h e  
e s t a t e  of t h e  s p i r i t u a l i t y 1 '  is  ingen ious  bu t  i n c o r r e c t .  

T e c h n i c a l l y  u n t i l  1568 o r  1569, and i n  p r a c t i c e  u n t i l  1547 and i n  Mary's 
r e i g n ,  t h e  r e c t o r s  - even though t h e y  were nominated by t h e  Crown - were 
s u b o r d i n a t e s  of t h e  Bishop of Coutances [ l81 .  I f  they  were n o t  a b s o l u t e l y  
t h e  b i s h o p ' s  l o y a l  r e p r e s e n t a t i v e s  i n  t h e s e  y e a r s  n e i t h e r  can they  be 
c la imed t o  have been t h e  k i n g ' s .  

Eag les ton  f i n a l l y  sugges ted  w i t h  r e g a r d  t o  t h e  second e s t a t e ,  t h a t  t h i s ,  i f  
a n y t h i n g  s i m i l a r  t o  i t  e x i s t e d  a t  a l l  i n  t h e  Channel I s l a n d s ,  was "an o r d e r  
of nobles"  by which he  meant t h e  manor ia l  s e i g n e u r s ,  who d i d  no t  s i t  i n  t h e  
e s t a t z .  But i t  i s  l i k e l y  t h a t  t h e  j u r a t s  were n o t  r e l u c t a n t  t o  r e g a r d  
themselves  a s  a  l o c a l  n o b i l i t y .  They were a f t e r  a l l  c o n t e n t  t o  c a l l  
themselves  "Douze Hommez dez p l u s  n o t a b l e z  e t  d i s c r e s  s a g e s  l o y a u l x  e t  
Riches  en  l a  d i c t e  y s l e  [ d e  Guernesey]" i n  t h e  PrGcepte ,  a  document which 
t h e  Approbation i t s e l f  r e c o g n i s e d  a s  a  key t e x t  i n  t h e  l o c a l  
c o n s t i t u t i o n [ l 9 ] .  

Having r e j e c t e d  E a g l e s t o n ' s  a p o l o g i a  we a r e  l e f t  w i t h  t h e  o r i g i n a l  problem. 
IIow is  t h e  s i x t e e n t h  c e n t u r y  e x i s t e n c e  o f . t h e  e s t a t z  t o  be r e c o n c i l e d  w i t h  
t h e  Approba t ion ' s  apparen t  d e n i a l  of t h a t  e x i s t e n c e ?  

The problem might be s o l v e d  by l o o k i n g  a t  Guil laume T e r r i e n ' s  Commentaires, 
upon which work t h e  Approbat ion i s  i t s e l f  a  commentary. T e r r i e n  s t a t e s  t h a t  
t h e  p o l i t i c a l  body comprises  t h r e e  e s t a t e s .  The f i r s t  i s  of t h e  "gens 
d ' e g l i s e ,  e t  du c le rg6" .  The second e s t a t e  i s  t h e  n o b i l i t y ,  and t h e  t h i r d  
" inc ludes  t h e  l a b o u r e r s ,  merchants ,  a r t i s a n s  and a l l  t h e  menu peuple".  

[ 1 6 ]  Le Marchant d i d  n o t  d i e  i n  1662 a s  sugges ted  i n  Guernsey Law J o u r n a l  4 
(1986) p.1,  t h e  Royal Court  L i b r a r y  Ca ta logue ,  e t c .  He was a l i v e ,  i f  
no t  t h r i v i n g ,  i n  1667 when h e  was r e l e a s e d  from t h e  Tower of London: 
s e e  F. d e  S c h i c k l e r ,  Les g g l i s e s  du Refuge en  A n g l e t e r r e  ( 3  v o l s . ,  
P a r i s ,  1892) v o l .  ii pp.515-516. 

[ 171 A.  J. ~ a ~ l e s t o n  " ~ a r l i a m e n t a r ~  Analogies from t h e  Channel I s l a n d s "  
H i s t o r y  i x  (1924) p.105. 

[18]  A. J .  E a g l e s t o n  The Channel I s l a n d s  under Tudor Government 1485-1642: a 
s t u d y  i n  a d m i n i s t r a t i v e  h i s t o r y  (Cambridge, 1949) p.51; G. E. Lee (ed. )  
" E x t r a i t s  des  R e g i s t r e s  du S e c r G t a r i a t  de lTEv&ch6  de Coutances 
1487-1557" S o c i 6 t 6  J e r s i a i s e  B u l l e t i n  Annuel x i v  (1889) 11.450. 

-. ----- - .  
[19]  H. d e  Sausrnarez ( e d . ) ,  op. c i t .  p.132, and s e e  no te  9 above.  



He goes on t o  d e s c r i b e  t h e  manner i n  which t h e s e  e s t a t e s  assemble:  

La convent ion e t  assemblee g e n e r a l e  des gens d e s d i t s  e s t a t s  de  
Normandie, s e  t i e n t  t o u s  l e s  ans  pa r  commission du Roy, e n  l a  v i l l e  de 
Rouen c a p i t a l e  du pays:  en l a q u e l l e  s e  t r o u v e n t  e t  assemblent  ceux q u i  
s o n t  deleguez 6s  conven t ions  p a r t i c u l i e r e s  q u i  s e  t i e n n e n t  pour c e s t  
e f f e c t  en chacune v i c o n t 6  d u d i t  pays:  c ' e s t  3 s a v o i r  de chacun b a i l l a g e  
un personnage de l ' e s t a t  de l ' e g l i s e ,  e t  un de l ' e s t a t  de n o b l e s s e :  e t  
de chacun v i c o n t 6  un du t i e r s  e s t a t .  Et  de l a  p a r t  du Roy y  s o n t  
envoyez p l u s i e r s  g rans  e t  n o t a b l e s  personnages ,  pour p roposer  aux gens 
d e s d i t s  e s t a t s  c e  q u i  l e u r  e s t  mand6 par  l e d i t  s i e u r ,  avec  pouvoir  de 
pourveo i r  a u s d i t s  e s t a t s  s u r  l e s  p l a i n t e s ,  d o l e a n c e s ,  r e q u e s t e s  e t  
remonstrances  q u ' i l s  v e u l e n t  f a i r  a u  Roy. 

( t h e  meet ing and g e n e r a l  assembly of t h e  men of t h e  s a i d  Norman e s t a t s  
i s  h e l d  every  y e a r  by t h e  k i n g ' s  commission i n  t h e  town of Rouen, t h e  
c a p i t a l  of t h e  r e g i o n ,  a t  which a r e  p r e s e n t  and assembled t h o s e  who a r e  
d e l e g a t e d  by s p e c i a l  meet ings  which a r e  h e l d  f o r  t h i s  purpose i n  each 
vicomte of t h e  s a i d  r e g i o n ,  namely from each b a i l l i a g e  a  personage of 
t h e  e s t a t e  of t h e  church ,  and one from t h e  e s t a t e  of t h e  n o b i l i t y ,  and 
from each vicomt6,  one of t h e  t h i r d  e s t a t e .  And on t h e  k i n g ' s  behalf  
t h e r e  a r e  s e n t  s e v e r a l  g r e a t  and n o t a b l e  personages  t o  propound t o  t h e  
men of t h e  s a i d  e s t a t s  what t h e  s a i d  l o r d  commands them, w i t h  a u t h o r i t y  
t o  o v e r s e e  t h e  s a i d  e s t a t s  r e g a r d i n g  t h e  c o m p l a i n t s ,  g r i e v a n c e s ,  
r e q u e s t s  and remonstrances  which they  want t o  make t o  t h e  k i n g )  [20] .  

By e s t a t s  de  Normandie t h e n  T e r r i e n  meant an assembly which d i f f e r e d  
markedly from t h e  ones h e l d  i n  Guernsey under a  l i k e  name. I n  Normandy t h e  
e s t a t s  were summoned a n n u a l l y  by t h e  k i n g ,  they comprised a  body of s i n g l e  
r e p r e s e n t a t i v e s  from each e s t a t e  r e p r e s e n t i n g  e i t h e r  a  b a i l l i a g e  o r  v icomt6,  
and they  r e c e i v e d  r o y a l  commands from t h e  k i n g ' s  nominees and were a b l e  t o  
make r e p r e s e n t a t i o n s  t o  them. Th is  i s  a  ve ry  d i f f e r e n t  i n s t i t u t i o n  from t h e  
s t r u c t u r e  which I have d e s c r i b e d  a s  e x i s t i n g  i n  Guernsey. The Royal Court  
and t h e  Governor were t h e r e f o r e  q u i t e  c o r r e c t  t o  d e c l a r e  i n  t h e  Approbat ion,  
when r e f e r r i n g  t o  T e r r i e n ' s  d e s c r i p t i o n  of t h e  Norman e s t a t s ,  t h a t  "Nous 
n 'avons accoustum6 en c e t t e  I s l e  d ' avoyr  gens des t r o y s  e s t a t z " .  I n  
T e r r i e n ' s  terms t h e y  c e r t a i n l y  d i d  n o t .  

It is a l s o  worth remarking t h a t  no r e c o r d  s a y s  t h a t  t h e  members of 
Guernsey 's  Royal Court  were ( i n  t h e  s i x t e e n t h  c e n t u r y )  members of t h e  e s t a t z  
themselves .  The Cour t ,  i t  a p p e a r s ,  met wi th  t h e  e s t a t z ,  a s  d i d  (on 
o c c a s i o n )  t h e  Governor,  but  n o t  a s  p a r t  of t h a t  body. The d i s t i n c t i o n  i s  a  
s u b t l e  one, b u t  t o  r e c o g n i s e  i t  goes f u r t h e r  i n  e s t a b l i s h i n g  t h e  o v e r a l l  
accuracy of t h e  passage  i n  t h e  Approbat ion which has  caused confus ion  i n  t h e  
p a s t .  There was no second e s t a t e  - i n  Guernsey 's  e s t a t z .  

A problem remains.  A s  we have been,  t h e  Approbation s t a t e d  t h a t  " p o l i t i c a l  
b u s i n e s s  i s  done a c c o r d i n g  t o  t h e  o p i n i o n  of t h e  Governor,  [and t h e ]  B a i l i f f  
and j u r a t s  of t h e  Royal Cour t ,  a f t e r  hav ing  been a c q u a i n t e d  w i t h  t h e  w i l l  of 
t h e  g e n e r a l i t y  of t h e  peop le  by t h e  c o n s t a b l e s " .  Th i s  appears  t o  d e s c r i b e  
t h e  a d v i s o r y  ( i f  no t  t h e  e l e c t o r a l )  f u n c t i o n  of t h e  e s t a t z  a c c u r a t e l y ,  
a l b e i t  c u r s o r i l y ,  excep t  t h a t  t h e  p a r t i c i p a t i o n  of t h e  c l e r g y  i n  t h e i r  
b u s i n e s s  i s  n o t  mentioned. 

[20]  G. T e r r i e n  Commentaires du D r o i c t  C i v i l  t a n t  p u b l i c  que p r i v 6 ,  observ6 
au Davs e t  Duch6 de  Normandie ( P a r i s .  1 5 7 4 )  p.26. I have t o  thank - 

Advocate N. M. Ozanne f o r  l e n d i n g  me t h i s  volume. 



And i t  is  h e r e  perhaps  t h a t  we do s e e  t h e  compi le r s  be ing  d i s ingenuous .  The 
Approbation was put  t o g e t h e r  between 1580 and 1583[21].  Th i s  was a  pe r iod  
of b i t t e r  s t r u g g l e  between t h e  l o c a l  c l e r g y  and t h e  Governor,  S i r  Thomas 
Leighton.  Coming a s  t h e  Approbat ion d i d  from t h e  c i v i l  power (and i t  i s  
s igned  by Le igh ton  and o t h e r s ) ,  i t  i s  perhaps  n o t  s u r p r i s i n g  t h a t  t h e  
e s t a b l i s h e d  t r a d i t i o n  of c l e r i c a l  p a r t i c i p a t i o n  i n  government was passed 
over  i n  s i l e n c e .  It i s  p o s s i b l e  even t h a t  t h e  c l e r g y  had ceased  t o  a t t e n d  
meet ings  of t h e  e s t a t z  i n  t h e  c i rcumstances  of t h e i r  q u a r r e l  w i t h  t h e  
Governor[22].  

A more c h a r i t a b l e  o p i n i o n  would be t o  s u g g e s t  t h a t  a s  t h e  C a l v i n i s t  c o l l o q u e  
ga ined  i n  power and i n f l u e n c e  over  l e g i s l a t i v e  p o l i c y  s o  t h e  r61e of t h e  
c l e r g y  i n  t h e  l e s s  powerful  e s t a t z  waned. Yet a l l  t h e  same t h e  c l e r g y  were 
s t i l l  p a r t i c i p a t i n g  in' t h e  e l e c t i o n  of a  j u r a t  i n  1578[23].  

These l a s t  two paragraphs  a r e  perhaps  over  s p e c u l a t i v e  - c e r t a i n l y  they  
r a i s e  more q u e s t i o n s .  The a c t i v i t i e s  of t h e  e s t a t z  i n  t h e  e a r l y  C a l v i n i s t  
p e r i o d  have s t i l l  t o  be i n v e s t i g a t e d  f u l l y .  Qui te  what happened t o  t h e  
assembly i n  both  i t s  e l e c t o r a l  and p o l i t i c a l  a s p e c t s  i n  t h e  y e a r s  b e f o r e  
1605 (when it was r e - e s t a b l i s h e d ) ,  a l s o  i s  u n c l e a r .  S e v e r a l  problems 
t h e r e f o r e  remain unsolved.  

To conclude on a  more d e f i n i t e  n o t e ,  and t o  sum up t h i s  d i s c u s s i o n ,  i t  can 
be s t a t e d  f i r s t l y  t h a t  t h e  Approbat ion was n o t  i n a c c u r a t e  w i t h  r e g a r d  t o  t h e  
absence of a  l o c a l  body of "gens des  t r o y s  e s t a t z "  i n  T e r r i e n ' s  terms.  
Secondly we can say  t h a t  Guernsey 's  S t a t e s  e x i s t e d  i n  a  r e c o g n i s a b l e  ( i f  n o t  
n e c e s s a r i l y  s t a t i c )  form by t h e  e a r l y  f i f t e e n  hundreds ,  and t h a t  they  q u i t e  
l i k e l y  had done s o  i n  t h e  p r e v i o u s  c e n t u r y .  

[ 2 1 ]  s e e  t h e  documents p r i n t e d  i n  Second Report  of t h e  Commissioners - 
a p p o i n t e d i n t o  t h e  S t a t e  of t h e  Cr imina l  Law i n  t h e  Channel- -- 
I s l a n d s  - Guernsey (London 1848) pp. 313-316. 

[22]  A. J. E a g l e s t o n  "The Q u a r r e l  between t h e  M i n i s t e r s  and t h e  C i v i l  Power, 
1581-85" .- TSG x i i  (1936) .  

[23]  Jugements i - p.154. 


